
Before Th& Hon'ble Mr, H. 6?. Eiohards, Chief JusHoe, md  i g u
Mr. Justice Bamrji. May, 12.

ULFAT BAI IHD AHOTHBE (PriAiHTiFffs) D. GAURI SHANKAB an d  o t h s b s  ”
( D b p u n d a n t s ) /

Act Wo, IX  of 1872 ('Indian Gontraot AoiJ, sections 10 and 11—Guardian and 
minor'—Sale of Ms own ĝroperty by guardian to minor ̂  Sale valid if  for 
benefit of minor.
A Qertifioatad gaatdiaa trauaferfei soma iuLcaovablQ progQi'ty balonglag to 

Mmself to his minor wards in, satisfaotion of money wliiob. he owed to tliom.
Aftec the guardian’s doatli tlio minors suod his heirs for possession of tho pro
perty. ll&ld, on the finding that: the transa&tion was bondjide and for the bene- 
flt of tha minors, thafc the transfer in their favour was valid and cotild be enforced 
by them as against the heirs of their late guardian.

T h is  was an. appeal, under sect ion  10 of the Letters Patexxt 
appeal, from  a judgem ent of K  A RAM a t  H usain, J. The facts 
o f the case sufficiently appear from  the judgem ent under appeal, 
which was as follow s :—

“  One Mul Chand, who was a certifloated guardian of the two plaintifig,
Ulfat Rai and Balak Ram, executed a salo-deed of some immovable property 
belonging to himself in favour of his minor wards, and applied for mutation of 
names, but died before the passing of possession to the minors. After his death 
the minora brought an action for possession of the property. The court of first 
iristauoo, on tho authority of Moliori Bihee v. Dhamiodai Ghose (1), dism.issed 
tha suit on the ground that a contract to which a minor is party is void. On 
appeal the decree of the court of first instance was affirmed by the lower 
ifcppellate court. Tho lower appellate court in. its iudgement says, ‘ Mul Ohan3, 
deceased, who executed the sale-dead in their favour, happened to he their 
certifloated guardian, but there is nothing in the sale-deed or the plaint to show 
that he acted in. his dual capacity in this transaction. He did not make ■ 
the contract with himself as guardian of his wards. His oontraot was 
clearly with the wards themselves, and it was therefore void ab initio/
The plaintiffs have preferred a second appeajl to this court, and two points ara 
argued before mo. The first is that when the guardian contracted and sold tha 
property to his wards he must he deemed to have purchased it himself a» guar
dian, and that tlio minors must not be deemed to be a party to tha conveyance of 
sale. In the face of tha finding recorded by tha lower appellate court I  oannofe 
a c c e d e  to this contention, The nilnors must bo deemed to be a party to tha 
oonveyahce of sale. The second is that as the sale was mado in favour of b. 
minoK the ruling of their Lordships of the Privy Gouuail in I.lj.R., 30 Calo., 539, 
has no application. In support of this liontontion. i.ho lesi.L*nod vaki] relies on 
oertain observations made in Ifef/han Dale v, Fran Sing% (2), Those obserya- 

'lion s  are as follows :—‘ The first plea raised on hahalf of the appellants is that:

® Appeal Ho. 105 of 1910 under section 10 oE the Letters Patent. 
f l ’6 fl902^ I. L. R.. SO Oajo., 539, (2) (1907) I, L  R., 30 All., 63.
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1911 tie  oontraot on wHoli the suit ia based is "void, inasmuohi as tho mortigageo was 
a mmor at tlie date of the execution of the mortgago-deod. Tiia loamod vakil 
for tha appollanta relies upoa the ruling of tlici Privy Council roforred to above 
upon wbioh the court of first instance had based one of its oonoluBions. That 
waB a case in whicli their Lordships of tha Privy Goutioil hold that a oontraot 
made by a minor was absolutely void and not merely voidable. Thafc, howovor, 
is not the case here. Tha contract ia this oaso was made by persona of full 
age, but the person in whose favour the mortgaga-deed was Qxeoutod \Ym a 
mmor. The quQstion of validity of the mortgage doos not in our opinion, arise.* 
The learned valiil on the basitj of the above obaervationa says tlwit in tho oasa be
fore mo the sale was made by a person of fiill age and the minors in wIiobo favour 
tha sale was made were vendeoa and that, thfiroforo, Iho mliiiy of thoii: LordBhipg 
of the Privy Council dooa not govern this case. I am of opinion that a contract 
to which a minor is a party, bo lio a promit-iOG or a promieor is void, and with tho 
greatest respect to tho obsorvatioua made by iho h.'Hrnotl judges in M&jhmi Dale 
V, £m7i Singh, I find wysolf unublo to hold tluit tho aalo in favour of tihe ' 
minors, becauso tha voBdor was of ago, is not void. The result ia that the appeal 
fails and is dismissed with coatis,’^

The plaintiffs appealed.
M unslii Quhari Lai, for the appollati.ta, subm itted that the  

Y visj  Council ruling had no application and that there was n,o 
proM bition in law  against a  minor being a transferee. I n  this  
case it m ust be held that M'ul Chand acted as guardian iix the  
matter ol sale. Bi& relied on Meghan Duh& y , P ran  Bmgh(^l),

M imshi Govind Prasad, for the respoadents, relied on Mana-- 
koiti Narayanga C%etiy v. Lfgallna  (7A,e/i^//(2}jandan uaroported  
judgement of K jt o x  and PiaaoTT, JJ., ia  IS. F . A , 92  o f 1 9 l0 j  
deeidedonthelO thof M a y , 1911 , and (ionteiuled that the plaintiffs  
as iniuoiH could not enter into a contract of sale. The fiiiding of 
iliG lowoL- apt:>olliitc court was that M u l Chand did not act a» 
liheir guardian iix the m atter o f tho sal© and this finding was 
binding in  second -appeal,

Richards, 0 . J., and Banerji, J.— The facts out o f which 
this appeal arises are very sim ple, One M u l Chand was the 
certificated guardian of the plaintiffs. H o  managed tiieir 
property for some time and shortly before his death h© found  
himself indebted to them in the sum. o f lis , 2 /)0 0 . I n  order to 
discharge this liability he transferred by a document, which on  
the face of it appears to be a salc-deed, certain im m ovab le  p ro 
perty to the minors. H e  next proceeded to m ake an applioatioa

(1) (1907) I. L, K., 30 All., 63. (2) (19^)) I, h, E., 83 8ia.
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to have m utation o f names effected fo r  the benefit of tlie m inors, 
but-before this m atter could be carried out M u l Chand died. 
T h e defendants, who are the heirs of M ul Chand, then entered  
into posBession. One of the m inors has now  come of age, and he 
brings this suit on behalf o f h im self and his m inor brother to 
recover the property which w as transferred into their names by  
M u l Chand. T h e defence is that a  contract for sale with a> 
m in or is absolutely void, and reliance is placed on Mohori Bibe& 
V. Dharmodas Qhose (1 ). This defence on the face o f  it is very  
u nm eritoriou s. I t  certain ly  w ould be a very fraudulent defence, 
i f  it had been put forw ard by M u l Chand, but ifc is to be said in 
his' favour that i f  he had lived he never w ould have put forw ard  
ijhe defence which is now p u t forw ard  by hia heirs. I n  our  
opinion the proper inference to be draw n from  the peculiar facts  
o f this case is that M u l C hand acting  on behalf o f the m inors 
trapisferred into their names the p ro p erty  in  question. I f  M u l  
Chand, as guardian of the m inor, had negotiated w ith a  third  
p arty and purchased on their behalf certain property and had it 
transferred into the names o f the m inors, w e do not th in k  it 
could fo r  a  m om ent be said that the tran sfer w ould be void. W e  
do not th in k  that the m ere fa ct that the property in  question  
w as the property o f M u l C hand can m ake any difference where 
w e find that transaction was for the benefit o f the m inors. 
H o  doubt if  a  c ertificated guardian had fraudu len tly  transferred  
certain  property of his ow n for m ore than it was w orth to th e, 
m inors, the m inors w ould he able to repudiate the transfer on the 
groim d o f fraud. There is, however, nothing in the Transfer  
o f  P roperty A c t which m akes a m inor incapable o f being the 
transferee o f im m ovab le property. H e  cannot transfer im m o v 
able property, it  is true, but that is  a  different thing from  
b e co m in g  a  transferee.

W e  consider that under the circum stances o f this case we a te  
entitled to  m ake and ought to  m ak e every reasonable presum p
tion  in  favou r of the minors^ and w e consider that w o are quite  

Jiistified in  presum ing that M u l Chand in  his capacity as gu ar
d ian  of the m inors accepted the transfer on their behalf. I n  the  
view  that we hold it is not necessary to express any opinion upon

(1) (190|f I. L. B„ 80 Cala., 589.
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the broad questiom as to what would bo the olfeet of a transaetion  
in which it was clearly shown that a m inor acting entirely in his 
own behalf contracted for and purchased im m ovable property. 
This case is devoid of all merits. W o  alhjw the appeal, set aside 
the decree of this court and o f the courts below  and ro.mand the  
ease to the court of first instance for determ ination of tlie other 
question. The plaintiff's w ill have their eoBts of the appeal to  
this court and of the lower appellate court. The costa in the 
court of first instance will abide the event.

Appeal allowed.

Before Mr. Justice Earcmat IImain and Mr. Justice Chmnier. 
DABONDHA"? and oTHiiiBa (Deimnhani’s) v. MUHAMMAD ABXT NASAB

OTIIBRS—- (P l'A
Civil Frocedure Coda (1SS2), ticolians 30 and f)‘8[),~~~0w}il Procedure Code (1908), 

section 92— Wagf—Alicnafioti of wagj pro]̂ tirtij~~-Bmt to set aside suoJi alien- 
aiicm afid for deolaraiion that: inoperLy in wagf—Biyht to me.
JSeld t h a t  a  s u i t  b y  tw o  M u la a m m a d im s  fo r  a c lu o la i'.it io u  t i l i i i t  a  o o r ta m  p r o 

p e r ty  is  •w agf a n d  to  s e t a s id e  t l io  a l ie n a t io n  of sxioh piJopoEty b y  th a  p o rs o n s  i n  
c h a rg e  th e re o f is  n o t  a  s x iit o o a to m p la to d  h y  Beefeion 6 3 9  o f tlxo  O odo o f  O i v i l  
P ro c e d u ra , 1 8 8 2 , o r s e c tio n  9 2  of th o  Oodo o f O iv i l  P ro c o d tire , 1 9 0 8 , a n d  is  M a i n *  
t a i i ia b le  w i t h o u t  p e rm is s io n  o b ta in e d  tm d e r  so o tio n  3 0  o f  t h a t  O odo.

Muhammad Abdullah Khan V. Kallii {1), Jmial-iid-din "v, Mujtaba, Musai'n 
(Si) a n d  Kaai Bassan v , Sagun Balhritihna (3 )  fo llo w e d .

T he facts o f this ease are as follow s :~~
A  certain piece of land in  village G angolij cliBtriot S ah aran - 

;pur, measuring S bigheis and 10  biswas, was alleged by the 
plaintiffs to be part of an en'low m cnt oo-Di.i’iri.sinrf a mosqTOj, a  
grave-yard, ataJcia ( /a /c ir ’ g ii) -wA asliiiise of o i i o H a m t  A b 
dulla I^ekmard. The Muhamma*dan defendants and fchoir anoes- 
tor, H a ji  Shah, were mujawanf attendants who received a part 
o f the offerings at the shrine, but had no right o f transfer. They  
held the property siibjeot to the w ill of the plaintiffs and other 
MuhammadaiiSj and the siiperxntendeneo o f  the property w as in  
the hands of the plaintiffs and their ancestors. Defend&nts

*  S econd  A p p e a l N o .  !0 3 1  o f 1 9 1 0  f r o m  a  docreo o f E .  0 .  E .  L e g g a t t  D I a t r io t
M ay, 1910, confirming a d e c re e  o f  

M a n ia  B .d h d l i ,  Sui.;o!Vc:ni!,If J u d g e  o f  S a h a r a n p u r ,  d a te d  t i io  10 th  o f  A u g u s t ,

(1) (1899) I. L. B,, 21 A ll, 187. (3) (1903) I. L, B,, 25 AH..
(8) (1899> I. L. B., k  W ;  170.
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