
1911 Before iJi6 Ba^'hh Mr. H. Q. Bichards, Chief JmUce, and Mr, Jv>stk& Bamrji,
May 12, lO L S H I BAM (Pjdaxntib'b') v. BABU a.n» anothbb (Dbotndahts).''

—--------   Sindu law~~Mitalcshara — Joint Eiiidu family—Alienation by one merfiSef'
without the consent of a, co-̂ arceM7'—Legal necessiiy~~>Right of mbsegwntly 
lor% co-;garcm&r to itn;pugn the transaction,
WlisM an alienation of ajacestral progorfcy is invalid as having boon roada 

witliotit legal necessity by one member of the coparcenary without tho oonsoat 
of the East, it is open to oo-garoeners to ohjeot to suoh alienation notwithatand” 
ing that they were faoen suhseijuently thereto. Kali Shmlcar v, Wawab Singh 
{1] xefeirsd to. Ohattan Lai v. Kallu (2) distinguished.

The facts of tliis case were as follows.
A  laorbgagG-deed was executed by one R am  Sahaij who liad 

two sons, Boli and Sundar^ who were at the time joint} with him. 
Boli attested the deed, and died subsequuntly, leaving two sons. 
The mortgagee sued after the death of R am  Sahai and B oli, and' 
asked for a decree for sale againat the m ortgagors’ son, and  
grandsons. The latter pleaded absence of legal necessity for the 
alienation, which was also alleged to have been made without 
their consent. The court o f first instance found that the transfer  
was made without legal necessity and without the consent o f  
Sundar, but, as the grandsons had not been born at tho tim e of 
the mortgage, the court decreed the claim  against them. U pon  
appeal by the grandsons the low er appellate court upheld the 
finding regarding absence of n ecessity ;  held that Boli was not 
estopped by reason of having attested the deed^ and exempted  
the share of the appellants. ,

U p on  second appeal by the plaintiff, the decree below Was 
affirmed. T he follow ing judgement was delivered b y  K h o x , J,

“  This appeal is another ingenious attempt to gat behind flndinga of faot 
based on evidenca. The laarned vakil for tha appollant ignores tho fact that tho 
findiags are dead against hira and tries to gat rid of tho decree by atfcaoking 
points which ia the faoo of tho findings ara against him. The ajpxJOial ia 
dismissed with ooat.”

The plaintiff appealed under section 10 o f tlic Letters P atent, 
The appeal was originally heard by STANJDiKy, 0 .  J.^andGBilFfiNj 
J.j whio remitted an issue. The appeal then came on fo r  hearing, 
before R io h a b d s , C. J., and B a n b b j i , J,

B&ha Girdhari Jjai Afforwala^ h r  tho ap p ellan t/relied  oa  
fjhAiMm Lai v . Kallu  (2 ) and argued that upon the findm g

* Appeal No. flO of 1910 under aeotion 10 of th®
(2) (im )  L Ii. Ja, 81 AH, §0r. {2} (WO) I, h  a ,  88 AH., 28S.
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that the grandsons were not in existence when the m ortgage was 1911 

m ade, the plain tiff was entitled to a decree against them and their 'jiuLeHi Ram 

share in the property.
D r. Satish Ghandm Banerji, for the respondents, subm itted  

that the m ortgagor not having m ade the transfer with the assent 
of his co-parceners who were then in existence, and there being no  
necessity for it, the m ortgage w as in valid  and created no charge 
■upon any portion of the property. H e  cited Kali Shankar 
V. Nawab Singh (1) and Mayne^s H in d u  L a w , 7th E d ., section  
8 4 2 , p. 4 4 9 .

B abu Oirdhari Lai Agarwala was heard in  reply.
R io h a b d s , C . J ., and BA i>rEEJi, J . ;— This appeal arises out o f  

a suit to enforce a m ortgage. The m ortgage was made in  the year  
1891 by one R am  Sahai. R a m  Sahai had two sons, B oli and  
Sundar L a i. B o li left surviving him  tw o sons, Babu L a i and M iinshi 
L a b  The suit was instituted in  the year 190 9  against Sundar L a i,
B abu L a i  and M unshi L a i. The defence was that there was no 
lega l necessity and that therefore R am  Sahai had n o  pow er to  
m ortgage the ancestral property. The court of first instance  
found that there was no legal necessity fo r  the loan. I t ,  how -' 
ever, gave a decree for the sale o f tw o-thirds of the property, 
exem pting one-third as being the sh are  o f Sundar L a i , who had  
not consented to the m ortgage. T h is  was not v ery  accurate, 
because on  partition the share o f  Sundar L a i in  the property  
after the death o f his father would have been one-half and not one- 
third. O n  appeal by B abu L a i and M u n shi L a i, the low er appel
late court affirmed the finding on the question of legal necessity and  
dism issed the p laintiff’s 'su it to the extent o f a further one-third.
W h y  it gave  a decree fo r  sale o f  on e-th ird  we do not know .
H ow ever, the question does not arise, inasm uch as neither B abu  
L a i  nor M u n shi L a i appealed. T h e p la in tiff then preferred an  
appeal to the H ig h  Court. T h e  case com in g before our learned  
brother, he dismissed the appeal, whereupon the present appeal 
w as preferred under the L etters Patent* A  Bench o f  this C ourt 
rem itted issues to  the court below  as to whether B abu  L a i  and  
M u n shi L a i  were born in  the year 1891  when the m ortgage w as 
made, '’.rhe finding on tiiis issue is that neither was born u n til som e  

(1) (18®9) I. L. R „ 31 All., m u  ■
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T u x s H i  B a m

39X1 timo subsequently. I t  is now contended on behalf o f the appellant
that inasmuch as neither Babu L a i nor M iinshi L a i was a live  at 

«• the date of the m ortgage they cannot question the valid ity  o f
the m ortgage.

A  passage to be found at page M 9  o f  the 7 th edition of M a y u e ’ s 
H indu L aw  was referred to. I t  is as fo llo w s :— A  son cannot 
object to alienation validly made by his father beforo ho was 
bora or begotten, because he could only by birth obtain an  
interest in property which was then existing in his ancestor^*’ I t  
soeins to  us that in order that the alienation should bind sons who  
are afterwards begotten, it m ust be a valid and cfFoctual a lien a
tion. O n  the very same page M r , M a y  no s a y s “ O n  the otHer 
hand, if the alienation was made b y  a father without nocessity  
and without the consent of sons then liv in g , it would not on ly  be- 
in valid against them but also against any eon l)orn before th e y ' 
had ratified the transaction; and no couscnt given by thorn after 
his birth would render it binding upon h im /’ In  the proHont case 
tho fam ily at the time of the alienation consisted of Earn Sahai 
and his two sons, Boli and Sundar L a i. I t  is clear on the finding, 
of the court that Sundar L ai gave no consent. Tho attem pted  
alienation was therefore invalid and inefifectual.

There is abundant authorityj if it was wanted^ that whoro 
there is no legal necessity, one o f the co-parcenary bod y cannot 
alienate the ancestral property without the conBont o f  wll the 
other m em bers; see Kali Bkanhar y, Nawah Bimgh {I). The" 
case o f CliuUdn Ldl v. Kallu (2) was als<x relied upon on behalf 
of the appellant. In  that case it  w ould  appear that there had 
been a ^alid  alienation before the birth o f the member who after
wards sought to im pugn its valid ity .

lu  our opinion the decision of our learned brother waa correct 
and we therefore dismiss the appeal with costs.

Appeal dismissed^
(1) (1909) I, L. B., 31 A]]., 507, (2) (lOlO) I. L. 11, S3 A ll, m .
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