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Before M r. Justice ToUenham and M r. Justice Banerjee.

MAHABEEB SING ( P l a i n t i f f )  v . RAJIBHAJJAN SAH a n d  o t h e e s  1889
_  '  ,  „  M arcJi 29 .
(Defendakts) .*  ___________

Cioii Procedure Code {Act X I V  o f ISSS), s». 13 ,4S— Ues judicata— C auu of
action—Damages,

In September 1886 the plaintiff snert in a Munaiffi's Court oertaia defenclants 
for posaession of one biggah of Itind, and for dmnatfes foi- thft cutting and 
carrying of cortiiin paddy from such land on the 23rd December 1885. Tliis 
suit Wttfl •dismissed on the ground tliat no dispossession had taken place, 
the plaiutilE being referred to a Small Cause Court for his dauiages. No appeal 
tvas made against this decision.

I l l  March J887 the plaintiff sued tliese defendants in the MnnsifE's Court 
for posgeasion of 5 biggahs 6 cottahs of land and for mcsnc profits, And ob­
tained a decree for possession of 3 biggahs 6 cottahs of land with mesna 
profits ; possession of the one biggah, the subject of the suit of 1S8S, being 
iacluded in the 3 biggahs 6 cottahs decreed. He subsequently sued the 
Slime defeadiints in a Small Cause Court for damages for tht> paddy out aqd 
e n r r ie d  on the 23rd December 1885 : that such suit was not barred by
either s. 13 or s, 43 of the Civil Procedure Code.

'%EFEBKNCE from a Pmincial Court of Small Causes.
This was a suit brought in the Smi l̂i Cause Court of Chupra 

to recover Ra. 46 and interest for the price of certain paddy 
and straw -which the defendants on the 23rd Decemher 1885 
forcibly cut and took from off one biggah out of 3 biggahs 16 
cottahs of land held by the plaintiff.

The plaintiff alleged in the plaint that he had brought, on the 
7th September 1886, a suit No. 50 of 1886, against these same 
defendants in the Munsiff's Court, for possession of this one 
biggah of land on which the said paddy had been grown, and for 
the price of the paddy which had been forcibly carried away; 
but that such suit had been dismissed by the Munsiff, who 
held that the taking of the paddy did npt amount to an act) 
of dispossession, and that as to the price of the paddy life 
plaintiff should have brought his suit in a Court of Small Causes.

* Civil Eeferenoa No. lA  of 1889, made by Baboo Menu Lai Chatterjeo,
Judge of the Coatt of Small Causes, Chaprn, d»ted the 13th of 
February 1889.
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1889 No appeal was filed against this judgment. He further alleged 
"mahabb^ August 1886, after that decision, the defendants had

Sin® dispossessed him from 5 biggahs 1 cottah of land, and that he had 
B athbhaj- brought, on the 2lst March 1887, a suit No. 26 of 1887 against 
JAM S ah . possession and mesne profits, and had obtained a

modified decree for possession of 3 biggahs 16 cottahs only, with 
mesQo profits, of which lands the one biggah referred to above 
formed part.

The defendants contended the suit was barred by ss. 13 and 43 
of the Civil Procedure Code.

The Judge of the Small Oauae Court held that, - if the 
Munsiff had jurisdiction to take cognizance of the suit, for 
recovery of possession, he could have dealt with the claim for 
the price of the paddy, and that the plaintiff having allowod 
the Munsiffs judgment to pass unappealed, it was final; that 
the plaintiff having brought suit No. 26 pf 1887 for possession 
and mesne profits with partial success, had waived his claim 
for the price of the paddy, said to have been taken oa the 23rd 
December 1885, because at the time of bringing his suit fof 
possession .on the 7th September 1886, his cause of action 
for forcible deprivation of the paddy had already arisen on the 
23rd December 1885 ; and that the terms “ mesne profits" and, 
“ value of produce cut and carried away” were controvertible and' 
in reality meant the same thing: he therefore held that the suit 
was barred both by ss. 13 and 43 of the Civil Procedure Code, but,' 
on tlie request of the plaintiff, made his judgment contingent 
On the opinion of the High Court as to whether the suit was, 
barred by either s. 13 or s. 43 of the Code.

No one appeared for the plaintiff.
Babu Kali lin sto  Sen for the defendants.
The opinion of the Court ( T o t t e u h a h  and B a n e r je e ! , JJ.,) 

was delivered by
T o t t e n h a m ,  J.—The question referred to tis by the Judge 

of the Small Cause Court of Chupra is, whether or not that 
Court was right in deciding that the suit before it was barred’'b/ 
s. 13 and by s. 43 of the Code of Civil Procedure ?

The suit was brought to recover damages in respect of the' 
crop cut by the defendants and carried away frojoi the plaintitFB



land ia the month of December 1.S85. I t  seems that the plain- 188?
tiff, ill 1886, brought a suit in the Muusififs Oourfc to recover from m a h a b b b b  

the defendanta possession of the land of which the crop had been 
cut and also for the value of the crop. The Miinsiff held that 
there had, in fact, been no dispossession^ and that the act of cut­
ting the plaintiffs crop and carrying it away did not disturb him 
in his possession of the land. He, therefore, dismissed the suit 
and referred the plaintiff to tho Small Cause Court for recovery of 
the damage which he had sustained. Subsequently, in the month 
of August 1886, the plaintiff was actually dispossessed* of the 
land in question, together with some larger area; and, in 18 ST, he 
brought a suit against the defendants, being the same parties as he 
had sued before, to recover from them possession of the land of 
which they had dispossessed him in August 1886, together with 
mesne profits. In  that suit he obtained a decree as respects part 
of tlie land in that suit with mesne profits. The present suit wag 
brought, in the Small Cause Court of Chupra, to recover the 
damages alleged to have been sustained in December 1885.
* The Judge of the Small Cause Court was of opinion that the 
suit was barred as res judicata by s. 13, and also ban’ed by s. 43 
of the Code of Civil Procedure. He thought that it was barred 
as rea judicata by s. 13, because the plaintiff had made no appeal 
against the MunsiiFs decision in 1886 by which his suit for posses­
sion and for the value of the crops was dismissed. He considered 
therefore, that the plaintiff had allowed the MunsifiPs decision to 
become final and that it finally disposed of the present question.
And as regards s. 43, he thought that that section barred the suit, 
because the plaintiff, when he sued for possession on a subsequent 
cause of action accruing in August 1886, did noi include, in his 
claim for mesne profits, the damages which had accrued iu Decem­
ber 1885. The Small Cause Court Judge, therefore, dismissed the 
suit contingently upon the opinion of this Com-b on the question 
referred under s. 617 of the Code,

The plaintiff is not represented before vs. Baboo Kali Kisto 
Sen has appeared for the defendants ia support of the view of 
the Judge of the Small Cause Court, but; he has not been able to 
show us any reason why s. 43 should apply to this case. I t  ap­
peal's to us clear ti^at that section has. been erroneously applied to
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] 889 it. We fail to see how the plaintiff could have included in a claim
for mesne profits arising out of an act of dispossession committed 
against him in. August 1886, a demand for compensation in respect 

B am b h a j. o f  damage said to have been done to him 'when he was still
in possession of the land in December 1885, “ Mesne profits” are
defined in s. 211 of the Code of Civil Procedure, to be those 
profits which the person in wrongful possession of property 
actually received or might with ordinary diligence have received 
therefrom, together with interest on such mesne profits. Mesne 
profits, therefore, could only be recovered from the date of dis­
possession, and not in respect of any period anterior to disposses­
sion, Section 43 provides that every suit shall include the whole 
claim which the plaintiff ia entitled to make in respect of the 
cause of action. The cause of action in the present suit was a 
totally different one from that in the suit of 1887. The cause of 
action in this case accrued in December 1885, whereas the cause 
of action in the other suit accrued in August 1886. Section 43, 
therefore, does not in our opinion bar the suit. Nor, we think, 
does s. 13. As regards the present claim the Munsiff did-- 
not deal Avith it. He thought he had no jurisdiction to deal with 
it being merely a claim for damages. I f  there was no disposses­
sion of the plaintiff, we think that the Munaiff was right in so 
finding, and in declining to go into the other question. Up to this 
time there has been no adjudication of the plaintiff's claim for 
damages in respect of the crop cut in December 1885. We do 
not think the plaintiff was bound to appeal against what was obvi­
ously a proper decision; and that decision did not touch his present 
claim. That being so we think that our answer to this reference, 
must be that in our opinion the Judge of the Small Cause Court 
was wrong in dismissing the suit upon the grounds stated. As .the 
plaintiff has not appeared there will be no costs in this rofereuce,

T. A. p. Judgment for plaintif.
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