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opinion the position talken up in all these cases are against the 1911

appellants. The appeal is beyond time and is dismissed with costs. Gusv Mar
Separate sets of costs will be allowed in case of the Official Tws C;;‘moun
Liquidator, respondents Nos, 4 and 5 and respondent No. 33. LiqurdatoR,
. SHR1 BarDEO
Appeal dismissed. Mizs
CoMPANY,
Livyrmp.

Before Mr. Justice Kuramat Husair ond My, Justice Chamiar,
DUTTA axp ormmgs (Dreenoints) v, KHEDU (PrLoiNzier).* Mclng,ull.
Civil Procedure Code (1908), seotions 99, 107 ; scheduls LI~ Arbitration—
Appellate court, powers of—Reference once made whofFeoted by death of pariy.

An application for & reference to arbitration under sohedule ILto the Code of
Qivil Procedure, 1908, may be made to an appellate court as well as to o court of
original jurisdiction, and the court i3 bound fo accept and act upon such
application if made by all the parties interested in the appeal. When an appli-
oation for arbitration hag been made, it will nob lapse by reason of the death of
one of the parties ; but if the right to sue purvives, the arbitration must be
proceeded with affer subg tilution of the representatives of the deceased party.
Perumalle Setyanarayana v, Perumalla Venkala Rongayye (1) referred to,

Ix this case when the suit wasin appeal before the lower
appellate court (District Judge of Benares)all the parties inter-
ested applied for a reference to arbitration wunder. the second
schedule to the Code of Civil Procedure, 1908. The Judge how-
ever rejected the application holding that the powers conferred
by the second schedule to the Code were not exereiseable by an
appellate court.

Babu Piari Lal Banerjs, for the appellant :—

The order of the lower court cancelling the reference to
arbitration is illegal. An appellate court ecan rcfer a case to
arbitration. Thelearned Judge has held that the law dealing with
arbitration no longer forms part of the Civil Procedure Code,
as the second schedule cannob be said to be a parh of the: Code.
This reasoning is not sound.

Munshi Haribans Sehai for the respondent :— -

The lower court says that under section 2, clauses 1) and
{18) of the Civil Procedure Code, ¢ Code’ includes ¢ rules’ and
¢ yules’ mean ¢ rules and forms contained in the first sehedule or
“made under section 122 or 125" Therefors the second schedule is

* Socond Appeal No, 788 of 1910 “re a dceri- 7Y, A, Paferson, District
Judgo of Benares, datod the 17th of 3 n [ Voo ung a decroo of Kesari
Narain Chand, additional Munsit of i3.1 4 o A8th of November, 1909,

(1) (1903) L L. R, 27 Mad,, 119,
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not part of the Code, Further, the appeal abates, as one of the
appellants Guradatta is dead. The referonce to arbit)‘atiom‘?fm
also therefore now of no force. 'The appeal is based solely on
one ground. Tha order was only an interlocutory order. At mosb
it was an irregularity only, and was covered hy section 99 of
the Code. Tn section (1), clause (2) of the socond scheduls the
word ¢ shall’ is directory only and wot mandatory; and jurisdie-
tion does not cease fill the order of reference is made; Abdul
Hamid v. Bivz-ud-din (1). The fifth sehedulo has been referred
to in sections 154 and 155 of the Clodo. At auny rale, an order
for reference shounld not be made on the original application,
inasmuch as the arbitrator had wlready made an award before
sny order for reference was made.

Babu Piard Lal Bunerji, in roply.

The appeal dues not abate on the death of un appellant. The
cause of action survives and the referenco to arbitration holds
good. Perumalle v. Perumalls (2).

Tt will be open to the legal representatives of Gurudatta to
refuse to join in the refercnco afterwards. The law of arbi-
tration was velatud bo a separato schedule, beeause a new enact-
ment is to be passed vn the subject. Theve is some difference
between mere submission and reference to arbitration, Tt was
the policy of thelaw to allow parties to choose their own forum.
The word ¢ shall’ should be construed as mandatory. He quoted
Sheo Dat v. Sheo Shankar Singh (8), Perumalla v. Perumalla
(2), Abdul Hamid v. Riczuddin (1), Remjidas Poddar v.
Howse, (4) and Raza Aliv. Fida Ali (5).

Kiramar Husary and CraMIER, JJ:—When this case was
before the lower appellate enurt all paitios joined in an applica~
tion to the court that the matfers in difference hetween them
should be referred to arbitration, and an avbitrator was named in
the applieation. The eourf declined to make a referoneo to ayhi-
trabion because in its opinion schedule 11 of the Code of the (fivil
Procedure was no part of the Code and therefors section 107 of
the Code did not confer upon an appellate court the power to
make & reference to arbitration conferved upon courts of firat

(1) (1907) L L. R, 80 All, 8%,  (8) (1208) L £, R, 27 AlL, 5.
(ai (1908) I. L. R., 27 Med, 112, 4; (1907) T. T B, 95 Onlo,, 199,
(5} (1900) 4 Oudh Oases, 17,
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instanee. This view caunot be supported. The second schedule
te-the Code is as much an enactment as any other part of the
Code, and there is no doubt that the lower appellate sourt in this
case had power to make a reference to arbitration as prayed by
the parties. Under paragraph 3, schedule IT, the court ought to
have referred the matters in dispute to the arbitrator named in
the application. It is contended that the error committed Liy the
court is cured by section 99 of the Code. But, inasmuch as the
error resulted in the substibution of the Judge’s decision for the
decision of the arbitrator, it is impossible to hold that tho case is
governed by section 99 of the Code. Then it was suggested that
it would be useless to remand this case to the lower appellate
court, because one of the parties to the original application has
died. It seems clear, however, that the authority of an arbitrabor
is not necessavily revoked by the death of one of the parties to
a proposed arbitration. In the present case the right to sue
sarvived, and therefore after substitution of the representative of
the deceased party the case should have been referred to the
arbitrationas prayed. We are supported in this opinion by the
decision of the Madras High Court in Perumalle Satynnarayone
v. Perumalla Venkate Rangryye (1).  We allow this appeal, seb
aside the decree of the lower appellate court, and remand the case
to that eourt for disposal according to law. Costs of this appeal
will be costs in the cause.
Appeal atlowed.,

WVISIONAL CIVIL.

‘ Bafors M» Justize Sir Giroyz Kiox and Mr, Justicse Piggobi.
RAM KISHAN DAS (Apprroaxny) o, JAl KISHAN DAS axp orzurs (OPPositn
Panrrzs).* ' ' :
Aot No. I of 1877 (Spscific Relief dct), section 3-—Possessory suit dismiss
} od~-Application by platniiff for revision rejected.

When the plainti{f's suit unler seation 9 of the Specific Relief Ach, 1877,
was dismissed, tha Tigh Courh declined to interfore invevision npou the ground
_that it was opon fo the plaintiff to fake another remedy and bring a regular
Suit on fitle. Jwala v, Ganga Prasad (9) Tollowod, o

* Civil Revision No. 8 of 1911.
(1) (L903) I L. R, 27 Msi., 1L (2) (1903) L L. R, 30 All., 881,
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