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1911-Qjjinion the position taken up in  a ll these cases are against the 
appellanfcs. The appeal is beyond tim e and is dismissed with costs. ^ lau  Mat. 
Separate sets of costs w ill be allowed in case of the Official 
Liquidator, respondents N os. 4  and 5 and respondent N o . 33.

Appeal dismissed.

Before Mr, tTustioe Kuramat Husaifi and Mr, Justice Chamisr,
DUTTA AND OTHBEa (DuraNDANTS) V. .KHEDU (PlAIOTII'I').’*

Civil JPfooedure Gode (1908), seoHons 09, 107 ; schedule I I —Arbitration— 
Appellak court, powers of—Beference ome made umff^eokd ly death of party.

A n  a p p lx o a tio a  fo r  a  refecQ noe to  a rb ifc ra t io a  u n d e r  so h ad u la  I I  to  th a  C o d e  o f  
O iv i l  P to o a d u i’0, 19 08 , m a y  ba m a d a  to  a a  a p p e lla te  c o u r t  as w e l l  as to  a  c o u r t  o f  
o r ig in a l  ju r is d ic t io n ,  a n d  th a  c o u r t  is  b o u n d  to  a c c e p t a n d  a c t  u p o n  s u o h  
a p p lic a t io n  i f  m a d a  b y  a l l  tb a  p a r t ie s  in te re s te d  i a  th e  a p p e a l.  W h a n  a n  a p p H -  
o a t io n  fo r  a r b i t r a t io n  btia bean m a d e , i  t  w i l l  n o t  la p s e  b y  reason, o f th e  d e a th  o f 
o n e  o f th a  p a r t ie s  ; b u t  i f  t h e  r i g h t  to  s u e  s u rv iv e s , th e  a r b i t r a t io n  m u s t  be  
p ro c e e d e d  w i t h  a f te r  su b s  t i l  u i io n  of t i e  re p re s e n ta t iv e s  o f th e  deceased p a r ty .  
F&rumalla Satyanarayana v , Perumalla Venkata Bangayya ( 1 )  re fe rre d  to .

I n  this case when the suit was in  appeal before the low er  
appellate court (D istrict Judge o f Beneires) all the parties inter­
ested applied for a reference to arbitration under tha second 
schedule to the Code of C ivil Procedure, 1908. The Judge how­
ever rejected the application bolding that the powers conferred 
b y the second schedule to the Code were not exerciseable by an  
appellate court.

B abu Fiari Lo>l Banerjif for the appellant :—
T he order of the low er court cancelling the reference to 

arbiljration is illegal. A n  appellate court can refer a case to 
arbitration. The learned Judge has held that the law  dealing with  
cwrbitration no longer form s part of the C ivil Procedure Code, 
as the second schedule cannot bo said to be a part o f  the Code. 
This reasoning is not sound.

M u n shi Harihans Sahai for  the r e s p o n d e n t ~  .
T h e  low er court says that under section 2, clauses (1 ) atid 

(18) o f the Oivil Procedure Code, ‘ Code^ includes ‘ rules' and  
‘  rules’ m ean  ̂ rules and form s contained in the first schedule or  

"m ade under section 122  or 125.’ Therefore the second schedule is

*  S oeon d  A p p e a l N o .  7 3 3  o f 1 9 1 0  "r' -.ii a .'Ifcr. f 0 .  A .  P a lo rs o n , D i s t r ic t  
J u d g e  o f B o n  ares, d a te d  th e  1 7 th  of Twi .I'M i). r,:-,!i::-j-u ng  a  decreB o f K e s a r i  
N a r a i n  C h a h d ,  a d d it io n a l  M u n s i f  of 'iLi-'..;! .1:,.: -iS th  o f N o v e m b e r , 1 9 0 9 .

\ l)  (1903) I. L. a ., 27 Mad., 112.
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1911 not; part of the Code, Fiirtilier, the appeal almies, as one o f the 
appellaats Giirudatta is dead. I1ui referouce tn arbitvatiow.B  
also therefore now of no force. The appeal is basacl solely on 
onegroand. The order was only an iiiterlof.nitory order. A t  m ost 
it  was an irregulariby o n ljj 'and was covered by soctioii 9 9  of 
the Code. I n  section (1), clause (2) o f the soeond Sishedule the 
■word ' shalP is directory only and not m andatory; and jnrisdio- 
tioii does not cease till the order ojr reference is m ade ; A M u l  
Hamid v. Ria-z~%hd<lin (1). The fiffeb Hchcdnlo lian been referred 
to in  sections 154 atid 165 of tho (Jodo. A t  any rate, an  order 
for reference Rhoiild not be Diade on tho original applieationj 
inasmuch m the arbitrator had jtlready inadc  ̂ rai award bi'fore 
any order for reference was m,ade.

Babu Piari Lai Bamrji^ in reply.
The appeal dues not alsate on the death of an appellant. The  

cause of action .survives and the reference to arbitration holds 
good. PeTM-ma^b v. Perumalla (2 ).

I t  w ill b© open to the legal rcpresent.atives o f G uradatta to  
refuse to join  in the reference i'ii‘tGr\varil«, The law  o f arbi­
tration was related to a separate schedule, because a now enact- 
m ent is to be passed un the subject. There is some difference 
between mere submission and reference to arbitration, I t  was 
the policy of the law to allow parties to ehooso their own forum . 
The word ‘ sisalF should be construed as mandatory.. H e  qnotedT 
Sheo Dat v. Bheo Bhanikar Singh (S), Permmlla  v . PeT%mciUa
(2), Ahd'wl Hami'i v. Mkirnddin (1 ), Ramjidm Poddar v. 
Mowse^ (4) and Bma AH v. Pida Ali (6).

, K a k a m a t H t is a if  and C h am ieb , JJ WIkjii this case was 
before the lower appellate court all parties joined in an applica­
tion to the court that the matters in difference between them  
should be referred to arbitration^ and an arbitrator was named in  
the application. The court declined to make a reference to arbi­
tration because in its opinion schedule I f  of the Cod© of tlte C iv il  
Procedure was no part o f the Code and thereforia section 107  o f  
the Code did not confer upon an appellate court the power to  
make a reference to arbitration conferred upon courts of first
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JB&fore Mi'.tTtt.dhe Si‘" Gjo -iji Utiioz and 3fr. Jmtise Piggott.
KA'^f KISEIN DAS (ApjpntaiNT) i>. JVl.i ICiSH.iN BAS a s d  oumns (O p p o s im

P abtibs).*
Act m . I  of 1877 iSpBoiJt,o Belief Ad), section ^---Posmsory smt dismiss  ̂

ed—̂A];ipUcation by ijltinHf for revision rejecM,
When t'ha suit uu:loi.-’oji'.iou 9 ot the Spaoiflc Relief Act, 1877,

was dismiaaed, th:? High Cour!> dociijicfl to .inlorfora iu revision iipoii tho ground 
that it was opon io Ilv'plaintifr !o iakc anothsr rerriflciy and bring a regular 
suit on title, JwaUi-Clari'ja Prasad (vi) foilowoci.

*  O iv i l  K e v is io n  N o .  8  o f  J 9 1 L

(1) (1903) I. h. a ,  27 M a., m .  (2) l-  d. ao ail, 331,

Khbot.

instance. This view cannot be supported. Tlie second schedule 1911 

ta^'the Code is as much an  enactm ent as any other part o f the 
Code, and there is no doubt that the lower appellate eouub in  this _  «. 
case had power to m ake a reference to arbitration as prayed hy 
the parties. U n d er paragraph 3, schedule I I ,  the court; ought to 
have referred the m atters in  dispute to the arbitrator named in  
the ap p lication . I t  is contended that the error committed by the 
court is cured by section 99  of the Code. But, inasmuch as the 
error resulted iu  the substitution of the Judge’ s decision for the 
decision of the arbitrator, it is im possible to hold that the ca.se is 
governed by section 99 o f the Code. Then it was suggested that 
it would be useless to remand this case to the lower appellate  
court, because one of the parties to  the original api)li(*ation has 
died. I t  seems clear, how ever, that the authority of an arbifcrafcor 
is not necessarily revoked by the death o f one o£ the pariiies to 
a  proposed arbitration. In  the present case the right to sue 
survived, and therefore after substitution of the representative of 
the deceased party the ease should have been referred to the 
arbitration as prayed. W e  are supported in this opinion by the 
decision of the Madras H ig h  Court in Perumalla Satyn ndrdydna 
v. Perumalla Venkata Eang%yya {1). W e  allow this appeal, seti 
aside the decree of the lower appellate court, and remand the case 
to that court for disposal according to law . Costs of this appeal 
w ill be costs in the cause.

Appeal allowed.
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