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purview o f the ruling o f this Court in  Lajja Prasad v. Dehi 
Prasad (1 ). I n  that ease it was held that a person having a 
right o f pre-em-ption does not lose it by refusing to purchase the 
property at the price at which it was offered to hinij because he 
believes that such price is in excess of the real price, where the 
belief is entertained and expressed in  good faith. This case was 
follow ed in Amir Ok%nd v. Ishar Das (2) ; BhoU Bihi v . 
Fahima Bihi fS ) and in Karim, Bahhah v. Ehuda BaJchsh (4 ). 
In  accordance with these rulings we m ust hold that the p laintiff 
has not forfeited  his right of pre-em ption. H a v in g  regard, how
ever, to the fact tliat he made untrue allegations in M s plaint and  
deposition and also to the fact that the actual price has been  
found by  the low er appellate court to be Rs. 1 ,600 , we are of 
opinion that he must bear the costs o f the litigation .

W e  accordingly allow  the appeal and decree the p laintiff’s 
claim for pre-em ption conditional upon his p ayin g  R s. 1 ,500  
within two months from  this date. I n  any event the p lain tiff m ust 
pay the costs of the respondents in all courts. I f  the p la in tiff  
fa ils to pay the purchase m oney and the costs within the time  
fixed, the suit w ill stand dismissed.

Appeal decreed.

Before Mr, Justice Sir George Knox and Mr, Jwstioe Piggott.
G-HISIf MA.L AND OTHHHS (PjETia!iOHiiiRS) V.  THE OFMOIAL LIQUIDATOE, 

SHEI BALDEO MILLS OOMPANY", LIMITED, astd otshbs (Oppobi'Ebi 
P ahtibs).*

Act Wo, VI of .1882 {Indian Oompani&s Aot), motion IGd—Gompatiy—Winding 
up—Appeal— Wotica of appeal—Limitation.

Oa the Srd of Decembei-, 1910, tho District Judge of Aligarlx r0S.de an 
order for tlia winding up under the sixpervision of the oourii of a oompany called 
the Shri Baldeo Mills Oo mpany, Limitad. Oa tlia 7ft of Ffibruary, 1911, an 
application, by somo of the shareholdera to reoonsidor the winding up order •was 
diamiased. On the 25th of Fahruary, 1911, the applicants appealed to the High 
Oourt ostensibly against the order of the 7th of .Pobtnwy, .lOiJ., but in eSeot 
against the winding up order of the Srd of Douiimbo!;, 1910. No notice of this 
appeal was served on the respondents until at the eii.i-lioEsi: t}io 25th of !March, 1911,

* I'irst Appeal No. 23 of 1911 from a.n ovdei; of A, Sabonadiero, District
-^ d g e  of Aligarh, dated the 7i0i of IA;aira!:ii.y, .lf)lL

(1) (1880) I. r.i. R,, 3 All, 233. (3) Weekly Notes, 1882, p. 186.
(2) WooWy Notes, 1882, p. 40. (4) (1882) I. L. B., 16 All., 247,
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1911 tiuia-barred iu view ol section 109 o£ tlio Indian Oompa-
--------- —------- nies Act, 1882. Emuma'ppa v, Tnn Official Liquidator, BeMary BruG$iwU(t> Stoolc

Ghisu Ma£i Loan Tramaciing Gô npany, Limiiad (1), Lalcshminamsayya S&Ui v .

Thb OB’E'roiAXi Veiihmm Setti (2), Wall v. Boteard (S) and In ra 8armmh and Hinthistan
L iq u iu a to e , Banking and Tradinq Com])any, himitcd (4 ) refcri'cd to.

b U E lB A IiD H O  ,, ,  , • 1 P , c r iMitiiS OoM- IFIE m ateruu laetiB wore as loilows
TÂ y, O n  the 3rd of December. 1910. an order wjah. pasaud dii'ecldng a

company called the Shri Baideo M ills  (iompMiiy, JjiinitiMi,, to be 
wound up. That order was duly notified in fcho (lovorn m en t  
Gazette. Cerfcain yliare-holderB thereaff;er applied to the Jiidgn on  
the 7th of I ’obniary, 1911, to rtvioiiaidor and revoke fcho order, on  
the ground that they had no ijutiue, and no oj)portunit)y wan givoii 
to them to put forward 1 heir objeotionH. Tho application was 
refiiaed by an order of the same dale. On tho 25th o f li'cbrn arj, 
1911, they tiled an apfJealpiir porting to bo from  thiB ordor^ hut 
m ainly dirooted againsfc the validity o f the order for w inding up. A t  
the time of i?ling the appeal in the H igh Court an order waa prayed  
for and obtained directing notices of filing the appeal to iHstie 
under section 169 of the Com panies A c t. There was no prayer 
for an order, and no orclei- was made; extending' tim e for servioo 
of notice of appeal. T he natiees were not servod till tlie 25th  
of M arch, 1911. On tho appeal com ing up for hearing:

The official liquidator appeared in person and took a  preli
minary objection to the hearing of the appeal

Although the appeal is  ̂on tho face o f it, from, tho order rejecting  
the application for re-hearing, as a m atter of fact, the grounds are 
directed against the validity of the order of the S r d o f  Deeemborj 
directing the company to be wound up. The latter order, not having  
been appealed against within three weeks from its date, as required  
by section 169 of the Companies Aet^ has become final, and no  
appeal calling that order in question can now be heard. A g a in , 
from whichever order the appeal may be deemed to be, notice o f it  
was not served within three weeks from  tho date of !,he order. T he  
words notice is given in section 169 mean notice m Merved} 
and the section contemplates that the appeal should be properly- 
filed and notice thereof be served within throe weeks from  th© 
date of the order appealed against, unless the tim e is e x t e n d ^ '

(1) (1898) I. L. B„ 32 M*d„ 2»1. (3) (I3)>) 1. Ii. B., i8  AM.* 81S
(2) (1901) I. li. B., 25 Maa., 57d. (4) (1879) L  Xi. B», 4 Oak., fm ',

642  THE INDIAN .LAW BEPOMSj [V O L . X X X II I .



AI.LAHABAP SEETES. 043

by fche C ourt of A p p eal. The ease of Wall v . Howard (1 ) is 
~an authority for this. I n  that case the notices were nob served 
till the 7th of June, .1894^ and it was held that the notices were mot 
given till that date. I t  was open to the appellants to pray  
fo r  an extension of tim e under section 169, but they did not 
do so. T h e requirements o f the section are not fu lfilled  by 
obtaining an order, within three weeks, directing notices to 
issue.

D r. Tej Bahadur Sapm , for  the appellants, in  reply to the 
prelim inary objection  -

The appellants had no notice o f the order of the 3rd o f D ecem 
ber, and BO could not appeal w ithin three w eeks o f that date. 
A  party m ust have notice of an order before he can appeal 
from  it. A t  all events we have a_ right o f appeal against the 
order o f the 7th of F ebruary ] for, under section 169 , there is 
an  appeal from  any order passed in  the course of the w inding  
up.

Then, as to the question o f notice. Section 169  does not 
expressly lay  down that notice is to  be served within three weeks. 
H a d  that been the intention o f the Legislature, it w ould have 
distinctly said so. Section 169 says that notice is to be given 
w ithin three weeks. I f  that be held tantam ount to service of 
notice then great hardahip w ill re su lt ; for, in the m ajority o f cases, 
even w ith the greatest promptitude on the appellant^ s part notice 
m ay not be served within the prescribed tim e on respondents, 
share-holders, livin g in  different parts of the country. A l l  that 
the appellant can do irf to get an ordar within time fo r  the issue 
of n o tices; he can have no hand in the service o f those notices. 
I t  is  sufficient com pliance with the requirements o f the section if  
notices are ordered to be g iven ’ ’ within the prescribed tim e.
The eases do not lay  down that given” means served.’’  I n
the casein  I .  D . B .,  18 A l l ,  the order which could be appealed  
against was that o f  the 80th o£ A p ril, 1894 j and the appeal 
was filed on  the 2nd of June, 1894 . Thera the appeal itself was filed 
m o r e  than three weeks, after fch.o d a teo f iiiic order complained o f ;  and  

' it not necessary to deeidij fuiy ot]?or poini;-. The prc.-ent 
question did not, therefore, arise in  that ease, i n  the case of

(1) (1899) I. L. B„ 18 All,, 216,
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1911 Lahshminarascoyya Y. Venhan'aa {i)  there ai-o aomo obsorvations 
in  m y favour at p. 579  o£ tliu ropoi't, aUhoiigh tlio poiEfc was 

'0, not expressly decided. H s  further cited lioiMciw^P'pii 'V, Th& 
Ofioial Liquidator, Bellary BmoepfMa Stock and Loan Tmm^

Limited.

Company, Limited (2) and In  re Sarawak and B in - 
CoMT?A5is-e, dust(m Banhingand Trading Gam]}amj, Limited (3 ).

K n o x  and P ig q -o tt :— Tho appeal I>oforo xis is on the face  
o f it an appeal against the order of tUo Disfci’iet Judge, dated the 
7tli of February^ 1011. The order in question is an order rofosing  
to revoke an order passed by him on the Srd of D o e m b er , 19 i 0 , 
^vMch order was for the winding up ol; a com pany know n as 
S M  Baldeo M ills  Com pany, l im ite d , Hathras, A  proHminary  
objection is taken by the Official Liqniflator to tho hearing  
of this appeal on the ground 5hat the ap]M3al is tim e-barrod. 
Tiie objection sots out two gnninds on  wliieh the plea o f lim i
tation is pressed. The iirst is tliat tho order w inding up the 
company was passed on the 3rd o f Dooomborj 1910j and has 
become final. Section 160 of the In dian  (JompanieB Aet^ while 
allowing appeals from any order or dociaion in the m atter of 
winding tip of a company, provides further that no appeal w ill bo 
heard -unless notic© of the eamo is given, within three weekB after 
the order complained o f has been, made in the m anner in  wMoh  
notices of appeal are ordinarily g iven  under the Code o f Civil, 
Procedure nnless such time is extended b y  the court o f appeal. 
Secondly, even if the appeal be taken to be against the ordor, dated  
the 7th of Februaryj 1911 , it is still out of time. Tho xneDao- 
randunx of appeal was presented within three wooks from  the 
Tth of [February, 1911j but notice was not given until long after  
three weeks had passed. I n  our opinion the prelim inary ohjec-  ̂
tioa is a  good one and prevails. W o  were roferrod to several 
cases by the learned advocate for tho appellanfcs, nam ely, 
m p p a  V. The Official Liquidator Bellary Bruoepetta Stock and 
loa n  Transaoti^ng Company, Limited {2), L a M m in a n m y y a  
Betti Y. Venkanna Setti Wall \f. J. E. Howard {<k), In
re Sarawak and E indm tan BanUng amd Trading (k m p m f  r 
Limited (3). W o have considered a ll those casosj and in our

(1) (1901) 1. L. B., 26 Mac!., 670,
(2 ) (1898) I .  L .  B ., 22 M ad., 201.

(S) (1879) I. L. B.,4 Oalo.^m
(4) (1896) I. I;, B., 18 All., 215.
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1911-Qjjinion the position taken up in  a ll these cases are against the 
appellanfcs. The appeal is beyond tim e and is dismissed with costs. ^ lau  Mat. 
Separate sets of costs w ill be allowed in case of the Official 
Liquidator, respondents N os. 4  and 5 and respondent N o . 33.

Appeal dismissed.

Before Mr, tTustioe Kuramat Husaifi and Mr, Justice Chamisr,
DUTTA AND OTHBEa (DuraNDANTS) V. .KHEDU (PlAIOTII'I').’*

Civil JPfooedure Gode (1908), seoHons 09, 107 ; schedule I I —Arbitration— 
Appellak court, powers of—Beference ome made umff^eokd ly death of party.

A n  a p p lx o a tio a  fo r  a  refecQ noe to  a rb ifc ra t io a  u n d e r  so h ad u la  I I  to  th a  C o d e  o f  
O iv i l  P to o a d u i’0, 19 08 , m a y  ba m a d a  to  a a  a p p e lla te  c o u r t  as w e l l  as to  a  c o u r t  o f  
o r ig in a l  ju r is d ic t io n ,  a n d  th a  c o u r t  is  b o u n d  to  a c c e p t a n d  a c t  u p o n  s u o h  
a p p lic a t io n  i f  m a d a  b y  a l l  tb a  p a r t ie s  in te re s te d  i a  th e  a p p e a l.  W h a n  a n  a p p H -  
o a t io n  fo r  a r b i t r a t io n  btia bean m a d e , i  t  w i l l  n o t  la p s e  b y  reason, o f th e  d e a th  o f 
o n e  o f th a  p a r t ie s  ; b u t  i f  t h e  r i g h t  to  s u e  s u rv iv e s , th e  a r b i t r a t io n  m u s t  be  
p ro c e e d e d  w i t h  a f te r  su b s  t i l  u i io n  of t i e  re p re s e n ta t iv e s  o f th e  deceased p a r ty .  
F&rumalla Satyanarayana v , Perumalla Venkata Bangayya ( 1 )  re fe rre d  to .

I n  this case when the suit was in  appeal before the low er  
appellate court (D istrict Judge o f Beneires) all the parties inter
ested applied for a reference to arbitration under tha second 
schedule to the Code of C ivil Procedure, 1908. The Judge how
ever rejected the application bolding that the powers conferred 
b y the second schedule to the Code were not exerciseable by an  
appellate court.

B abu Fiari Lo>l Banerjif for the appellant :—
T he order of the low er court cancelling the reference to 

arbiljration is illegal. A n  appellate court can refer a case to 
arbitration. The learned Judge has held that the law  dealing with  
cwrbitration no longer form s part of the C ivil Procedure Code, 
as the second schedule cannot bo said to be a part o f  the Code. 
This reasoning is not sound.

M u n shi Harihans Sahai for  the r e s p o n d e n t ~  .
T h e  low er court says that under section 2, clauses (1 ) atid 

(18) o f the Oivil Procedure Code, ‘ Code^ includes ‘ rules' and  
‘  rules’ m ean  ̂ rules and form s contained in the first schedule or  

"m ade under section 122  or 125.’ Therefore the second schedule is

*  S oeon d  A p p e a l N o .  7 3 3  o f 1 9 1 0  "r' -.ii a .'Ifcr. f 0 .  A .  P a lo rs o n , D i s t r ic t  
J u d g e  o f B o n  ares, d a te d  th e  1 7 th  of Twi .I'M i). r,:-,!i::-j-u ng  a  decreB o f K e s a r i  
N a r a i n  C h a h d ,  a d d it io n a l  M u n s i f  of 'iLi-'..;! .1:,.: -iS th  o f N o v e m b e r , 1 9 0 9 .

\ l)  (1903) I. L. a ., 27 Mad., 112.
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