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merely an incidental relief to the claim for specifiec performance
~6¥-the contract.
We dismiss the appeal with costs.
Appeal dismissed.

Befors the How'ble Mr. H, @, Richards, Chisf Justics, and My, Justice
Banerji,

BRI KISHAN SINGH (Prammes) v. BACHCOHA PANDE ARD OTHERS
(DEFENDANTS)*
Pro-emption—Wefib-ul-are—Notios of sale given fo member of o joint Hindu
family—E fFeot of such notice~L fFect of conditional reply disputing amount

of alleged consideration.

EHeld that & porson having a right of pre-emption doss not loge it by refusing
to purchage the property at the price at which it is offered to him, because ho
believes that suoh price is in excess of the real price, where such beliof is
entertained and expressed in good faith.

Where the pre-smptor and hig brothers were members of a joint Hindn family
and the vendor addressed a notice to himi and his brothers jointly, to which the
pre-emptor’s brother sent a reply ; &eld that the plaintiff pre-emptor was enﬁitled
to olaim the benefit of this reply as if it had been sent by himself,

Lajja Prased v, Devi Prasad (1), Amir Chand v. Ishar Das (2), Bholi
Bibi v. Fahima Bibi (3) and Karim Balhsh v. Ehuda Boakhsh (4) followed.

TaE plaintiff was lambardar of a village, and according to

the wajib-ul-arz was entitled to pre-empt. On the 2nd of March,
1909, the vendors sent a notice addressed to the plaintiff and
his brother, members of a joint family, that he was going to sell the
property to the vendees for Rs. 1,500. The notice was deliver-
od on the 15th of March, 1909. It gave a week’s time within
which the plaintiff was to comply with its condition. The plaintiff
was, at the time the notice was delivered, away from home, and on
the 22nd his brother replied to the notice offering Rs. 800 for the
property, which he said was its real value. The property was.
sold to the vendees, on the 20th of March, 1909, The plaintiff then
filed the present suit for pre-emption. The court of firet instance
held that there was no waiver of the right of pre-emption by the
plaintiff and further found that Rs. 911-1-9 was the real price

# fSecond Appeal No. 1125 of 1910 from a deorec of (. A. Falerson, District
~Judge of Bonares, dated the 10th of Beptember, 1910, reversing & deoree of-Murari
T, Munsif of Benares, dated the 11th of July, 1410.

(1) (1880) I L. R., 8 All, 936,  (8) Weokly Notes, 1882, p. 186,
(8) Weekly Notes, 1683, p. 46,  (4) (1894) L L. Ku 16 AlL, 247,
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paid. It decreed the suit conditional upon the payment of
Rs. 911-1-9. Thelower appellate court found that the prieo paid,
was Rs. 1,500. It held that the plaintiff must be deomed o’
have waived his right, inasmuch as he did not reply to the notice
sent by the vendors, for, the plaintiff alone being entitled to
pre-empt, the reply sont by his brother could not avail bim, It
velied on Bhairon Singh v. Lalman (1) and Muhemmad
Wilayat Ali Khan v. Abdul Bab (2). The suit was aecordingly
dismissed.

The plaintiff appealed to the High Court.

Babu Sarat Chandre Chaudhiri (for Munshi Gokul DPrasad),
for the appellant, contended that the rulings reliedupon by the
appellate court did not apply, because in those cases no stepy
were taken by the pre-emptor to comply with the notice address-
ed to him. In the present casc one notice had heen sont to the
plaintiff and the brothers of the plaintiff, who formed a juint
Hingdu family, and the reply having heen sent by the brother of
the plaintiff, the latter was entitled to xely upon it, -Jurther, at
the time the notice was delivored, the plaintiff was not at home,
and there was no finding by the appellate court as to when ho
returned, so that probably if he had sent a reply the seven days’
margin would have been long past. Consoquently the question
reduced itself to this, viz., whethor the plaintiff should be decmed
to havelost his right, because there was a difference as to the price
as between himself and the vendor. If the difference was due to
a bond fide belief in the mind of the plaintiff thai the prive ab

which he offered to purchase was the actual price and the vendor
-and the vendee were simply putting forward an inflated price, the

~ plaintiff could not be held to have waived his right; Lagijc

Prasad, v. Debi Prasad (3) Amir Chund v. Ishar Dus (4)
Karvm Bokhsh v. Kluda Bakhsh (5).

The real issue, asheld in Amir Chand’s case, was whethor the
plaintiff bond fide believed that the actual prico was Rs, 800, In

 the present case the property a few years back had been pur-

chased by the vendor himself for Rs. 800: the plaintiff whon

(1) (1884) I T R, 7 All, 23, (3) (1880) L L. B, 8 AlL, 93C.
{2) (168¢) T L. B, 11 A1L. 108, (4;) Wockly Notas, 1888, p. 46.
\ (6) (1694) L, L R, 16 AL, 947,



VOL. XXXIIL] ALTAHABAD SERIES. 639

asked by the vendor to purchase had offered Rs. 800 : the reply
sent by the plaintif’s brother distinotly stated that Rs. 800 was
“the real price and that the price demanded by the vendor (Rs

1,600) was fictitious and incorrect, and finally the first court held
that Rs. 911-1-9 was the real price paid. In his plaint the
plaintiff said that Rs. 800 was the real price, but offered to pay.
such prieo as the court might determine. It was submitted that
these facts went to show that the plaintiff entertained the
belief bond fide.

Dr. Tej Bahadur Supraw, for the respondents, submitted that
the rulings relied upon for the appellant did not apply. In the
prosent casoe the plaintiff seemed to have fixed his own price.
It was not stated in the reply to the notice that he believed the
“real price to be Rs. 800. Theplaintiff did not offer to pay such
price as the court might fix. The plaintiff was lambardar, and
according to the wajib-ul-arz the right o pre-empt was personal
to him, and in faet he did not join his brothers along with him in
the suit. The plaintiff, however, was extremely negligent, and
he eould not avail himself of the reply his brother had sent. The
plaintiff in any event should be made to pay the costs of the
defendant in all courts, because the true price had been found to
be Rs. 1,500,

Bubu Saral Chandra Choudhei was nobt called upon to
reply.

Ricmarps, C. 3., and Baneryr, J.—This appeal arises out of
a suit for pre-emption which has been dismissed Ly the lower
appellate court on the ground that the plaintiff must be deemed
to have refused to purchase the property when it was offered to
him before the sale to the defendants vendees and thus waived
bis right of pre-emption, The property was sold to the defend-
ants vendees for a consideration of Rs. 1,500, The plaintiff
alleged in his plaint that this amount was not the actual amount
of consideration paid, but that the real consideration was Rs, 800,
The court of first instance was of opinion that the real eonsider-

-ation was Rs. 911-1-9. The lower appellate court, however,
found that the actual consideration was Rs. 1,500, It appearsthab
before the sale, namely, on the 2nd of March, 1909, the vemdor

1911

Srr KisgAw

BinaH
v.
Bacrora
PanbdE,



1911

Sr1 Kisgan
L8
BiorcHA
Pawos.

640 THE INDIAN TAW REPORTS,  [VOL. XXXIIL

sent a notice addressed to the plaintiff and other members of his
fanily in which hestated that he was about to sell the property
to the vendees for Rs. 1,500, and he asked the plaintiff and his ~
co-sharers to purchase the property for that price. The notice
was actually delivered on the 15th of March, 1909, The time
allowed for sending a reply was one week. On the 22nd of
March, 1909, the plaintiff’s brother sent a reply, in which he said
that he and his co-sharcrs were willing to purchase the properby
for Ras. 800, which he said was the real price of the property. The
plaintiff himself sent no reply, and for this reason tho learned
Judge was of opinion that, asthe plaintiff himself paid no atten-
tion to the notice sent by the vendor, he was not entitled to rely
on the reply which was sent by his brother. We do nob agree
with the learned Judge on this point. It is truothat the plaintiff -
as lambardar had the right of pre-emption, hut he was a member
of a joint Hindu family,and the vendor issaod his notice to all
the members of the joint family, The reasonable view to take

.in rvespech of the reply is that it was sent on behalf of all the

persons to whom the original notice was addressed and as an
answer to thab notice. Therefore it mush be taken to be an
answer, not only on behalf of the plaintifi’s brother, bub also on
behalf of the plaintiff himself, The effect of this answer was that
the plaintiff was willing to purchase the property for what was
the real consideration for the sale. The plaintiff and his co-sharera
did not believe that Rs. 1,500 was the real consideration and
therefore they refused to purchase for a price which they honestly
helieved to be considerably in excess of the real price. The fact
that the eourt of first instance found the real price to be far below
the amount mentioned in the sale-deed and the notice is a
circumstance which suggests that the plaintiff was justified in
believing that the property was not being sold for the price
mentioned. The plaintiff swore that the property had been
purchased by the vendor for Rs, 800 only & few years hefore the
date of the sale in question. So that it may be reasonably
inferred that in refusing to purchase for the price mentioned,
the plaintiff was under the bond fide heliof that the refueal g,
purchase was due to the belief that the price of the property had
been greatly inflated. That being so, this case comes within the
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purview of the ruling of this Court in Lajjo Prasad v. Debj
Proasad (1). Inthat case it was held that a person having a
righ’ of pre-emption doesnot lose it by vefusing to purchase the
property ab the price at which it was offered to him, because he
believes that such price is in excess of the real price, where the
belief is entertained and expressed in good faith. This case was
followed in Amir Chand v. Ishar Das (2); Bholi Bibiv.
- Fahkima Bibi (3) and in Karim Bakhsh v. Rhude Bakhsh (4).
In accordance with these rulings we must hold that the plaintiff
has not forfeited his right of pre-emption. Having regard; how-
ever, to the fact that he made untrue allegations in his plaint and
deposition and also to the faet that the actual price has been
found by the lower appellate court to be Rs. 1,500, we are of
opinion that he must hear the costs of the litigation.

We accordingly allow the appeal and decree the plaintiff’s
claim for pre-empbion condifional upon his paying Rs. 1,500
within two months from this date. In any event the plaintiff must
pay the costs of the respondentsin all courts. If the plaintiff
fails to pay the purchase money and the costs within the time
fixed, the suit will stand dismissed.

Appeal decreed.

Bofore Mr, Justice Sir Ceorge Know and Mr, Justice Piggots,

GHISU MAL axp ormsrs (Pgrretoxers) v. THE OFFIOIAT LIQUIDATOR,
SHRI BALDEO MILLS COMPANY, LIMITED, axp orames (OPPostTm
Panrins) ¥

Act No, VI of 1882 (Indiar Companiss Act), section 169 --Compary—Winding
up—Appeal~ Notice of appeal—Limitation,

On tho 3xd of December, 1910, tho District Judge of Aligarh méde an
order for the winding up under the supervision of the court of & ocompany called
the 8hri Baldeo Mills Qo mpany, Limited. On the Tth of February, 1911, an
applioation by some of the shareholders to reconsider the winding up order was
digmissed. On the 26th of Hebruary, 1911, the applicants appealed to the High
Court ostensibly against the order of the Tth of obruavy, 191il, bub in effect
against the winding up order of the 3rd of Decomber, 1610, No notice of thix
appoeal was served on the respondents until ab the earliest the 25th of March, 1911,

% Tirsh Appeal No. 28 of 1911 from an ovder of A. Sabonadiere, Disbrict
—Fudge of Aligarh, dated the Tth of elruary, 1011 .
1) (1880) L. I R, 3 All, 233, (8) Weekly Notes, 18?2, p. 186.
%2; §Veek1y Motes, 1982, p. 45, (4) (1883) L L. R., 16 AlL, 247,
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