
m erely an incideatal relief to the claim  for specific perform ance jg jj
•^the contract. ------------

N it y a  N a k d
w e  dism iss the appeal with oosfcs. v.

Appeal dismissed.
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* BQoond Appeal No. H25 o£ 1910 Itoui a deorec'of G. A. Jb’aterson, District 
-Jjidgs of Bonares, dated the iOth of September, 1910, rovsrsiug a deoree of'Murari 

Lai, Munsif of Benares, dated the 11th of July, lUlO.

(1) (1880) I. L. B., 8 AIL, 236. (3) Weekly Notes, 1882, p. 186.
(i) Weekly Notes, 1882, fi. 46̂  W (1894) I. L. R., B  AIL, UT.

Before the Hon'ble Mr, H. Q-, Biohards, Ghief Justioe, and Mr, Justica 1911
Banerp. May  ̂9.

SBIKISHAN BINGH {'Ptkimim) v. BAOHOHA PANDB and othhbb ' 
(D b i 'b h d a n ts ) .*

Pre-emption— Wajib'Ul-arg—Notice of sale given to mem^r of a joint Sindth 
family—Effeot of such mtice-^Bffect of conditional re;ply disputing amoufit 
of alleged consideration.
Meld that a person having a right of pre-emption does not lose ifc by refusing 

to purchase the property at the price at whioh it la ofiered to him, because ho 
believes that suoh price is in excess of the real price, where such belief is 
entertained and expressed in good faith.

Where the pre-emptor and his brothers were members of a joint Hindu family 
and the vendor addressed a notice to him and his brothers jointly, to which the 
pre-emptor’s brother sent a reply ; Aeld that the plaintiff pre-emptor was entitled 
to claim the benefit of this reply aa if it had been sent by himself,

Lajja Prasad v. Debi Prasad (1), Amir Ohand v. Ishar Das (2), BhoU 
Bihi V. Fahima BiU (8 ) and  Karim Bahhsh v. Zhuda BaMish {i) fo llow ed ,

T h e  plain tiff was lam bardar of a village, and according; to  
the w ajib-nl-arz was entitled to  pre-em pt. O n the 2nd of M arch,
1909 , the vendors sent a notice addressed to the plaintiff and 
hie brother, members of a jo in t fam ily , that he was going to sell the 
property to the vendees for Ks. 1 ,500 . Xhe notice was deliver
ed on the 15th of M arch , 1909 . I t  gave a week’ s tim e within  
which the plaintiff was to com ply with its condition. The plaintiff 
was, at the time the notice was delivered, away from  home, and on  
the 22nd hi>s brother replied to the notice offering Rs. 800  for the 
property , whic'li he said was its real value. T he property was . 
sold to the vendees, on the 29th o f M arch , 1909. T he plaintiff then 
filed the present suit for  pre-em ption. The coiirls of first instance 
held that there was no waiver of the right o f pre-em ption by the 
plaintiff and further found that E s . 9 1 1 -1 -9  was the real price
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1911 paid. I t  decreed the suit conditional upon the paym ent of 
Br. 9 1 1 -1 -9 . The,lower appellate court found that the prico paid, 
was E s , 1 ,500 . I t  held that the plaintiff must be doomed to" 
have waived his right, inasmuch as he did not reply to the notice  
sent hy the vendors, for, the plaintiff alone heing entitled to 
pre-em pt, the reply sent by his brother could not avail him . I t  
relied on Bhairon Singh v. Lalman (1 ) and Muhammad 
Wilayat Ali Khan v. Abdul Uab (2). The suit was accordingly  
dismissed.

The plaintiff appealed to the H ig li Court.
Babu Sarat Ghandra Ghaudhri (for M unshi Golml Pmsad)) 

for the a]3pellant, contended that the ruling'8 relied upon b y  the 
appellate court did not apply , because in  those cases no steps 
were taken by the pre-em ptor to com ply with the noticc addroBS" 
ed to him. I n  the present case one notice had been sent to the 
plaintiff and the brothera o f the plaintiff, who form ed a Joint 
H in ^ u  fam ily , and the reply having been sent by the brother of 
the plaintiff, the latter waa enfciblod to rely upon it. ■jfurlhei*, at 
the tim e the notice was delivered, the p lain tiff was not at homo, 
and there was no finding by the appellate court as to when ho 
returned, so that probably if he had acnt a reply the seven days’ 
m argin would have been long past. (Jonsequently the (|ucstion 
redueed itself to this^ viz., whether the plain tiff should be deem ed  

to have lost his right, because there \yas a difference as to the price 
as between himself and the vendor. I f  the difference was due to 
a bond Jide belief in  the mind of the plaintiff that t/ue prii.:o at 
which he offered to purchase was the actual price and the vendor 
and the vendee were simply putting forward an inflated pricc, the 
plaintiff could not be held to have waived his righ t; Lajja 
Frasad v. D&bi Prasad (3) Amir Ohand v. Ishar Baa (4 )  
Karim Balchsh v. Khuda Bakhsh (5 ).

The real issue, as held in Amir Ghand’s case, was whether the 
plaintiff bond fide believed that the actual pfc’ico was Bb, 8 00 , In  
the present case the property a few  years hack had been pur
chased by the vendor him self for E s. 8 0 0 :  the plaintiff whon

(1) (1884) I. L. ii.. 7 All., 23.
(2) (1888) I. L. B., 11 All., 108.

(5) { im u , h
(3) (1880) I. L. 8 All., 280.
(4) Wookiy Notos, 1882, p, 40.

B., 16 Aa, m .
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asked b y  the vendor to purchase had offered Rs. 8 0 0  ; the reply  
sent by the plaintiff’ s brother distinctly stated that R s. 800  was 
the real price and that the price demanded b y  the vendor (R s. 
1 ,50 0 ) w as fictitious and incorrect, and finally the first court held  
that R s. 9 1 1 -1 -9  was the real price paid. In  his plaint the  
p lain tiff said that Rs. 8 0 0  was the real price, but offered to pay. 
such price as the court m ight determine. I t  was Bubmitted that 
these facts w ent to show that the p laintiff entertained the 
belief bond fide.

D r . Tej Bahadur Sapru,'ioi the respondents, subm itted that 
the rulings relied upon for the appellant did not apply. I n  the  
present case the plain tiff seemed to have fixed his own price. 
I t  was not stated in the reply to the notice that he believed the 
real price to be R s. 800 . T he plaintiff did not offer to  p ay  such 
price as the court m ight fix. The plaintiff was lam bardar, and  
according to the w ajib -u l-arz the right to pre-em pt was personal 
to him , and in  fact he did not jo in  his brothers along with him  in  
the suit. T h e plaintiff, however, was extrem ely negligent, and  
he could not avail h im self o f the reply his brother had sent. The  
p lain tiff in  any event should be made to pay the costs of the 
defendant in  all courts, because the true price had been found to 
be R s. 1 ,500 .

B abu  Sarai Ghandra Ghaudhti was not called upon to  
reply.

R i o h a e d s ,  C . J., and E a n e r j i ,  J.— This a]3peal arises out of 
a suit for pre-em ption which has been dismissed by the low er  
appellate court on the ground that the p lain tiff m ust be deemed  
to have refused to purchase the property whfen it was offered to 
him before the sale to the defendants vendees and thus waived  
his right of pre-em ption. T he property was sold to  the defend
ants vendees for a  consideration o f R s. 1 ,50 0 . The p laintiff 
alleged in  his plaint that this am ount was not the actual am ount 
o f consideration paid, but that the real consideration w as R s. 800 , 
T he court of first instance was o f opinion that the real eonsider- 

-a iio n  was Rs. 9 1 1 -1 -9 . The lower appellate court, however, 
found that the actual consideration was Rs. 1 ,500. I t  appears that 
before the sale, nam ely, on the 2nd o f M arch, 1 90 9 , the vendor

1911
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sent a notice addressed to tlie plaiiitiff and other membeM o f his 
fam ily in whicli he stated that he was about to sell the property  
to  the vendees for Es. 1,500, and he asked the plaintiff and his 
co-sharers to purchase the property for that price. The notice 
was actually delivered on the 15th of M arch, 1909 , T hotiine  
allowed for sending a reply was one week. On the 22nd o f  
M arch, 1909, the plaintiS’s brother sent a reply, in which he said 
that he and his co-sharers were willing to purchase the property  
for Rs. 800, which he said was the real price of the property. The  
plaintiff himself sent no reply, and for this reason the learned  
Judge was of opinion that, as the plaintiff himself paid no atten 
tion to the notice sent by the vendor, he was not entitled to rely  
on the reply which was sent by his brother. W e  do not agree  
with the learned Judge on this point. I t  is true that the plain tiif 
as lamhardar had the right o f pre-em ption, but he was a member 
of a Joint H indu fam ily, and the vendor issued his notice to all 
the members of the jo in t fam ily. T he reasonable view to take  

. in respect of the reply is that it was sent; on behalf of all the 
persons to whom the original notice was addressed and as an 
etnswer to  that notice. Therefore it must be taken to be an 
answer, not only on behalf of the plaintiff's brother, but also on  
behalf of the plaintiff himself. The effect of this answer was that 
the plaintiff was willing to  purchase the property for what was 
tike real consideration for the sale. The plaintiff and his oo-sharera 
did not believe that E s . 1 ,500  was the real consideration and 
therefore they refused to purchase for a price which they honestly 
believed to be considerably in  excess of the real price. The fact 
that the court of first instance found the real price to be far below  
the amount mentioned in the sale-deed and the notice is a  
circumstance which suggests that the plaintiff was justified in  
believing that the property was not being sold for the price 
mentioned. The plaintiff swora that the property had been 
purchased by the vendor for E s. 800  only a few  years before the 
date of the sale in question. So that it m ay be reasonably 
inferred that in refusing to purchase for the price mentioned, 
tlie plaintiff was under the bond fida belief that tlie refusal; 
purchase was due to the belief that the price of the property had 
been greatly inflated. That being so, this case comes within the
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purview o f the ruling o f this Court in  Lajja Prasad v. Dehi 
Prasad (1 ). I n  that ease it was held that a person having a 
right o f pre-em-ption does not lose it by refusing to purchase the 
property at the price at which it was offered to hinij because he 
believes that such price is in excess of the real price, where the 
belief is entertained and expressed in  good faith. This case was 
follow ed in Amir Ok%nd v. Ishar Das (2) ; BhoU Bihi v . 
Fahima Bihi fS ) and in Karim, Bahhah v. Ehuda BaJchsh (4 ). 
In  accordance with these rulings we m ust hold that the p laintiff 
has not forfeited  his right of pre-em ption. H a v in g  regard, how
ever, to the fact tliat he made untrue allegations in M s plaint and  
deposition and also to the fact that the actual price has been  
found by  the low er appellate court to be Rs. 1 ,600 , we are of 
opinion that he must bear the costs o f the litigation .

W e  accordingly allow  the appeal and decree the p laintiff’s 
claim for pre-em ption conditional upon his p ayin g  R s. 1 ,500  
within two months from  this date. I n  any event the p lain tiff m ust 
pay the costs of the respondents in all courts. I f  the p la in tiff  
fa ils to pay the purchase m oney and the costs within the time  
fixed, the suit w ill stand dismissed.

Appeal decreed.

Before Mr, Justice Sir George Knox and Mr, Jwstioe Piggott.
G-HISIf MA.L AND OTHHHS (PjETia!iOHiiiRS) V.  THE OFMOIAL LIQUIDATOE, 

SHEI BALDEO MILLS OOMPANY", LIMITED, astd otshbs (Oppobi'Ebi 
P ahtibs).*

Act Wo, VI of .1882 {Indian Oompani&s Aot), motion IGd—Gompatiy—Winding 
up—Appeal— Wotica of appeal—Limitation.

Oa the Srd of Decembei-, 1910, tho District Judge of Aligarlx r0S.de an 
order for tlia winding up under the sixpervision of the oourii of a oompany called 
the Shri Baldeo Mills Oo mpany, Limitad. Oa tlia 7ft of Ffibruary, 1911, an 
application, by somo of the shareholdera to reoonsidor the winding up order •was 
diamiased. On the 25th of Fahruary, 1911, the applicants appealed to the High 
Oourt ostensibly against the order of the 7th of .Pobtnwy, .lOiJ., but in eSeot 
against the winding up order of the Srd of Douiimbo!;, 1910. No notice of this 
appeal was served on the respondents until at the eii.i-lioEsi: t}io 25th of !March, 1911,

* I'irst Appeal No. 23 of 1911 from a.n ovdei; of A, Sabonadiero, District
-^ d g e  of Aligarh, dated the 7i0i of IA;aira!:ii.y, .lf)lL

(1) (1880) I. r.i. R,, 3 All, 233. (3) Weekly Notes, 1882, p. 186.
(2) WooWy Notes, 1882, p. 40. (4) (1882) I. L. B., 16 All., 247,
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