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Eloven bighas and 11 biswas are for all practical purposes
two-thirds of 17 bighas and 6 hiswas. But the lady did not gell &
fractional two-thirds share in the whole estatie; ifshohad done o,
her transferee would have heen the owner of a two-thirds share in
cach and every plot, and liable to pay two-thirds of the revenue.
But as matters stand, it is not possible to say what is the actual
revenue on the specified plots now sold. 1t is impossible to
calculate the court feo on five times the Government revenue
and theroforo the court foe must be caleulated under scetion 7,
clause 5 (d). The land is part of an estabe paying revenue,
but is not a definite fractional share of such an cstate. Tho
court foe is therefore payable on the market-value.

I allow one month’s time to make good the deficiency.

APPELLATE CIVIL.

Before the How'vle My. I1. G. Richards, Chigf Justice, and Mr. Justice Daneri,
NITYA NAND Axp oruces {Depuxpants) o, BISEHAN LAL (Pramrirr)
AxD MOHAN LAL AND ANOTHER (DEFENDANTS).®
Appeal—Furisdiction— Valuation—Suit for specific porformance of contract fo

sell—Additional relief claimed by way of cancellation of sale-deed subscquenily
_ executed.

Where a suit was primarily & suit for speoifie porformance of o eontraot to
sell certain property to the plaintiffs, but also askod for tho ecancellaiion of a
subsequent sale-deed of thoe property in favour of certain dofendants, it was heid
that the latter velief was merely incidental to the former and its valuation would
not affect the jurisdiction of the appellate court. Pirthi Singh v, Marw B'mgh

(1) distinguishod.

Trre facts of this case were as follows ;—

A certain house in Bulandshahr was the property of two
brothers, members of a joint Hindu family. The plaintiff res-
pondent entered into & contract swith them for the purchase of the
house. The contract was madeon the 17th of May, 1906, but was
not reduced to writing. The plaintiff camo to know that the
defendants 1 and 2, tho owners of the house, werc aliout to sell
the houso to defendants 3,4, 5 and he, on the 27th of July, 1906,

.. * Second Appeal No. 431 of 1910 fxom & deeroe of T, M. S h, AdAiigra)
Judgs of Aligarh, dated the 16th of April, 1910, reversing a .-
Bhafi Buberd nate Judge of Aligarh, dated tho 16th of June, 1908,

(1) (2911) 8 A, L. J., 966.
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served the vendors and the vendees with a motice of his right to

_enforce the contract. The defendants, first party, had accepted -

Rs. 500 by way of earnest-money from defendants, second party,
on the 5th of July, 1906, and they cxecuted a sale-deed in their
favour on the 8rd of September, 1906, The deed was registered
on b5th September, 1906, The plaintiff' then sued for specific per-
formance of the contract in his favour. The defendants pleaded
want of a binding contract, and absence of notice till after the
acceptance of earnest-money. They further said &t the plain~
tiff had been acting as agent for another and could not sue
himself. In addition to the enforcement of the contract, the
plaintiff also prayed for cancellation of the sale-deed in favour
of defendants, second party, wherein the price of the house
was mentioned to Dbe above Rs. 5,000, The first court found
that the contract for the sale of the house was entered into by
one of the brothers, but that it was subject to the approval of
the other brother, and further that plaintiff had heen acting as
agent for a thivd party and dismissed the suit. "Lhe Distriet
Judge found that there was a complete contract between
the partios and that the brother making it was competent to
act alone and decrecd the suit. Tlle defondants purchasers
appealed.

Babu Jogindro Nath Chauwdhri, (Mr. B L. O’Conor and Dr.
I'ej Bahadwr Saprew with him), for the appellants :—

An appeal did not lie to the District Judge, as the valuation
of the deed sought to be cancellod was over Rs. 8,000, Ee had
no jurisdiction to hear the appeal ; Pirthi Singh v. Marw Singh
(1). Both reliefs were necessary for the plaintiff, In quostions of
court fee all that was to be seen was the relicf asked for. Be-
sides, according to scetion 27 of the Specific Relief Act, notice had
to be given before payment of earncst-money by the third parby.

The Hon'ble Pandit Sundar Lal, Babu Durga Charan
Banerjs and Baba Girdhari Lal Agarwale, for rcspondents, were
not called upon. :

~ Rrouarps, C. J,, and BANERJI, J.:—This appeal arises out of a
“suit for specific performance of a contract for the sale of a house,
Tho defondants appellants are subsequent purchasers of the house

(1) (1911) 8 A, L, 3., 266,
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which, upon the finding of the court below, was agreod to be sold
by the owners of the house to the plaintiff. A number of
defences were pleaded, First, that the sale to the plaintiff was
negotiated by one of two brothers who had not the authority of
the other brother. Secondly, that the plaintiff represented that
he was purchasing, not for himself, but for a third party. Third-
ly, that the appellants were transferees for value, in good
faith, W1thoub notme of the previous contract with the defend-
ants,

In our opinion all these defences are concluded by the find-
ings of the court below. In our opinion, in coming to the con-
clusion which the lower appellate court came to, no mistake in

law was made,

There was one other matter argued in the appeal, namely,
that the claim being one to set aside a sale, the consideration for

- which was above Rs, 5,000, the appeal did not lie to the District

Judge and the decree was ulira vires.
The plaintiff, no doubt, set forsh in elause () of the prayer
in the plaint a claim that the deed of transfer in favour of the

. appellants may be declared null and void as against the plaintiff,

In our opinion the plaint and the prayer ought to be and can be
read as & claim for specific performance against the owner of the
house and subsequent purchasers who had bought with notice of
the contract together with such incidental and proper relief as
the court ought o give in a suit of this nature.

The learned advocate for the appellants vited the case of
Pirthi Smgh v. Moru Singh (1). In that case the plaintiff
brought a suit for sale on foot of a mortgage. He also made
parties to the suit a number of other persons who had held
prior ineumbrances against the property, and he claimed that it
might be declared that these prior incumbrances had heon paid
off and discharged, In our opinion it is only necessary to state
the nature of that suit to show that it was quite different from
the present suit. The present suit is neither more nor less than
a suit for specific performance of a contract againsy the original
vendor and subsequent vendees with notice. The prayer which’
the appellants contended was an independent cause of aotion js

{1) @911) 8A. L. 7., 966,
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merely an incidental relief to the claim for specifiec performance
~6¥-the contract.
We dismiss the appeal with costs.
Appeal dismissed.

Befors the How'ble Mr. H, @, Richards, Chisf Justics, and My, Justice
Banerji,

BRI KISHAN SINGH (Prammes) v. BACHCOHA PANDE ARD OTHERS
(DEFENDANTS)*
Pro-emption—Wefib-ul-are—Notios of sale given fo member of o joint Hindu
family—E fFeot of such notice~L fFect of conditional reply disputing amount

of alleged consideration.

EHeld that & porson having a right of pre-emption doss not loge it by refusing
to purchage the property at the price at which it is offered to him, because ho
believes that suoh price is in excess of the real price, where such beliof is
entertained and expressed in good faith.

Where the pre-smptor and hig brothers were members of a joint Hindn family
and the vendor addressed a notice to himi and his brothers jointly, to which the
pre-emptor’s brother sent a reply ; &eld that the plaintiff pre-emptor was enﬁitled
to olaim the benefit of this reply as if it had been sent by himself,

Lajja Prased v, Devi Prasad (1), Amir Chand v. Ishar Das (2), Bholi
Bibi v. Fahima Bibi (3) and Karim Balhsh v. Ehuda Boakhsh (4) followed.

TaE plaintiff was lambardar of a village, and according to

the wajib-ul-arz was entitled to pre-empt. On the 2nd of March,
1909, the vendors sent a notice addressed to the plaintiff and
his brother, members of a joint family, that he was going to sell the
property to the vendees for Rs. 1,500. The notice was deliver-
od on the 15th of March, 1909. It gave a week’s time within
which the plaintiff was to comply with its condition. The plaintiff
was, at the time the notice was delivered, away from home, and on
the 22nd his brother replied to the notice offering Rs. 800 for the
property, which he said was its real value. The property was.
sold to the vendees, on the 20th of March, 1909, The plaintiff then
filed the present suit for pre-emption. The court of firet instance
held that there was no waiver of the right of pre-emption by the
plaintiff and further found that Rs. 911-1-9 was the real price

# fSecond Appeal No. 1125 of 1910 from a deorec of (. A. Falerson, District
~Judge of Bonares, dated the 10th of Beptember, 1910, reversing & deoree of-Murari
T, Munsif of Benares, dated the 11th of July, 1410.

(1) (1880) I L. R., 8 All, 936,  (8) Weokly Notes, 1882, p. 186,
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