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APPELLATE CIVIL,

Before The Hon'ble My, H. G. Bichards, Clicf Juslice, and Mr, Justice Banerji,

BALDEO SAHAI (Prarsviey) » HARBANS snv avorusi (Durnnpants).®

Champorty and maintenance-—~Agicoments oonlrary to public  poliey-- Assiyn.
ment—Right of party to tmpcach.

I2ld that there may be a valid iransfor of property for the purposo of
nancing & suit upon the terms thab the property or the proceeds vealized from
Do litigation shall bo divided bobweon tho transleror and branslores irraspectivo

of the fact whether or not thore was any agreoment for the paymond of aon-
sideration ¢ win or lose.® he duty of the eomrt in sueh w ouge is lo dolermine
whother or nob the agreoment ig o fnir agroumonb to supply funds and does not
purport to hava bean mado so ws 1o boincquitable or fov impropor objuoty, as for
the purpose of gumbling in litigation or of iujuring othors by oneournging wn-
righteous suits, Ram Covmei Coondoo v. Clunder Gants Mookerjeo (1) followed,

Held also that, slthough asa gencrul rule where in assignes suos on his age
signment and provos it an adverso party eannot take the objection thab there
was no consideration, the rulois nob invaviable und would not apply where the
+r ansferor being a party to the litigation had never admibled tho assignmoent, bub
on the contrary had pleaded thab it was Golitlous and without considorntion,
Mawishankar Pronjiven v, Bai Muli (9) followed.,

Tris was a suib for sule on s mortgage of the 7th of Decomber
1894, executed by one Musammab Dhapa in favouwr of Kashmiri
Das «nd Paras Ram. The interest of the mortyageos beeame
vested in one Sri Raw, and he, un the 5th of Kebruary, 1901,

-conveyed his mortgagoe righls to the pluimtiff, In 1902, the
mortgagor, Musammat Dhapo, executed & deed of giflt of 11l her
property in faveur of Harbans and otlers. Harbans and 8y
am defended the suit of the plaintiff,  Sri Rus in Lis defence
Al L&
pleaded thas the sale~deed of the Bth of February, 190] , Was
fictitious and without con ideration and that he was the real
owner of the mortgagee xights, The court of first instance
(Munsif of Kairann) decreed the plaintift’s claim for the rale
of half the property, bub upon appesl this decree was seb aside
by the District Judge, and the plaintiil’s suit dismissed im {obo,

The plaintiff appealed to the Iigh Court.

Mr. 4. H. C. Humillon, for the appellant,

. * Second Appeal No, 741 of 1910 from a decree of Lundule Johnston, Addi-
tional Judge of Meerut, duled the 201h/21st of April, 1010, reversing a decree of
Kereshwar Nath, Munsif of Kuirans, dated tho 20tk of Decomboer, 1809, ‘

(1) (1876) LR, 41 A, 28 ;LI R,  (2) (1888)T. L. R, 13 Bom,, 086,
2 Oalo., 233,
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Babu Sital Prasad Ghosh, for the respondents.

StaxNLEY, C.J., and BaNwry1, J.—This appeal arises out of a
suit for sale on a mortgage of the 7th of December, 1894, executed
by Musammat Dhapo in favour of Kashmiri Dasand Paras Ram.
The interest of the mortgagees became vested in one Sri Ram,
and he, on the 5th of February, 1901, conveyed his mortgagee
rights to the plaintiff. In 1902, the morigagor, Musammat
Dhapo, executed a deed of gift of all her property in favour
of Harbans and others. Harbansand Sri Ram defended the suit
of the plaintiff. Sri Ram in his defence pleaded that the sale-
deed of the 5th of February, 1901, was fietitious and without
consideration and that he was the real owner of the mortgages
rights. ' '

The court of first instance decreed the plaintiff’s claim for sale
of half of the property, but upon appeal this decree was set aside
and the suit of the plaintiff dismissed in tofp. The ground upon
which the learned Additional Distriet Judge dismissed the suit
was, that the alleged deed of sale was fietitious and was illegal in
view of the fact that there was no present consideration paid,
In his judgement he observed :—“The Munsif found that no
money passed and that the intenfion was thabt plaintiff should
try his Juck in suit.” Then the learned Judge refers to the author-
ities to be found in Mr. Gour’s work on the Transfer of
Property Act and later on remarks :—

« If the arrangement was that proceeds thould be divided afber suit and
realization of money without any agreement ag to the payment of some con-
gidevation in any cige, win ot lose, it scomg to mo that the transaoction cannot be
regarded as a load fide conveyanoce of a right, but on the other hand must be

looked on as & mere nominal and fletitious transfer having for its ob]eut siraply
and solely the putting of plaintiff in a position to sue,”

He accordingly holding this view of the law ‘dismissed the
plaintifi’s suib.

The principal question argued in this appeal is that the view
of the law propounded by the learned Judge is exrroneous, und this
contention is in our judgement well founded. The learned Judge
was of opinion thab an arrangement made on & transfer of pro-
Pexty that the property, or tho proceeds of the property, after suit
should be divided between the transferor and transferee would not
be a binding agreem:nt as biing opsosed to public policy, bup
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must be regarded as a nominal and fictitious transaction, unless
there was also  an agrecment as to the payment of some con-
sideration in any ease, win or lose.” This is not the law as it i
laid down by their Tuovdships of the Privy Counell.  The law ia
thus stated in Ram Cuomar Coondoo v. Claender Canto Mookerjre

(1) =

« Phoir Tordships think it may properly beinferred from the (ecinions
aliove referred to, and especially those of thig {ribunal, thati o fair agreament to

* gupply funds to earry on a suifi in consideration of having a shave of the pro-

party, if verovered, oughh nob to e regurded an being pey se opposod o public
ance of right and juslicy, and necedsry Lo vesist oppression, that a gailor whe
hadt a jass title to property, and no s oxeupl the property  iself, shordd be
agsisted in this manner. Pab sgrocments of 1his kind oughb to o earolully
watehed, and when founl tn ho exfortivido and aneonselonable, ko as to o
inequitable ugainst tho party ; or o bemwde, noti with tho bund fide objuct of
aspisling a clim bolieved to bo just, and of oblaining a reasonablo recompense
thorefor, bub for impropor objeels, ws fox the purposs of gambling in Iiligation, or
of injuring or opprossing othors by abebling and encouraging unrightoous suits,
so as o bo condrary to public policy, cffost aught nob to bo given to them.”

- This language is clear and precise and s authority for
the proposition whieh has boen pressed befors ws in argument
by the learned counscl for the app.llant, namely, that there may
be a valid transfer of property for the purpose of the financing
of a suit upon the terms thab the proporty or the proceeds realized
from the litigation shall he divided hLetweon the transferor and
transferee irrespectivo of the faet whotlier or mnot there was any
agreement for the payment of consideration “ win or lose.”” Tho
duty of the courtin such a caso is b0 determine whother or not
the agreement is a fair agreemont to supply funds and is not of
the nature referred to in the later portion of the remarks of their
Lordships. Under these eircumstances it appears to us thab
before we dotermine this appeal we should have u finding upon the
following issue, namely, whethor in view of the ruling of their
Lordships of the Privy Council the transfer in this case was
a valid transfer,

The Jearned counsel for the appellant ohjoets to our referring
this issue on the ground that where an assignoe sues on his
assignment and proves the assignmont, an adverse party cannot
take the objestion that thore was no consideration, We do

(1) (1676) T, Ry 4 T A, B2,
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not think that the ordinary rule applies to the circumétanees

of the present case. The transferor isa party to the litigation, -

and he pleaded that the sale-deed transferring the mortgage was
fictitious and without consideration, and that he was the real
owner of the mortgagee rights. This plea did not, it is true, find
favour with the learned Munsif, bt the lower appellate court
get aside tho decrce of the Muunsif in fofo. In the case of
Manishankar Pranjivan v. Bai Muli (1) BiRowood and Pag-
soNs, J. J., held that, although in ordinary cases it is the rule that
where an assignce sues on his assignment and proves it, an ad-
verse party cannotb take the objection that there wasno consider-
atiown, yet that, under the particular circumstances of that case
. that rule did not apply. One of the circumstances in that ease.
“was that there was on the record no admission of the aasignmené
by the assignor. 1In the case before us, so far from there being
on the record an admission of the assignment by the assignor,
there was a direct denial by him that there was any valid transfor.
We are supported in the view which we take by this decision,
which has our approval, and we think that in the present case the
court was and is bound to determine whether or not the plea set
up by Sri Ram and also by Harbaus, namely, that the transfer
was fictitious and without consideration is true in substance and
in fact. We, therofore, must remit an issue upon the question of
the validity of the transfer. ,
There is also another question which we think ought at the
same time to be determined by the lower appellate court, namely,
whether Musammat Dhapo held any, aud if so, what portion of
the propetty which she parported to mortgage, by advarse pos-
gession. We refer this issue as also the following issue ;
Whether, having regard to the rule laid down by their Lordships
of the Privy Council the assignment of the &th of February, 1901,
was fictitious and without consideration. We refer these issues
to the lower appellate coury und orcder XLI, rule 25, The

oourt shall take such alditional evid mee as may be tendersd, -

awnd on return of the findings the parties will have the usual ten
days for filing objections.

(1) (1888) L L._R., 12 Bom., 686,
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On refurn of the findings the following order was passed s

Rrcuarvs, C. J. and Baxers1, J—On the firsh issue referred-
to the eours below, the finding of that court is against the plain-
tiff appellant. An exeeption has beon taken o that finding, but
the ohjection raises quostions of fact which cannot be determined
in second appeal. The learned counsel for the appollant asks us

o reconsider the order by which we referred issues to the court

below. Tiven if we had power to do 8o, we are not inclined to
re-open the questions, which were fully discussed and considered,
and in rogard to which a decision was come to ag aresult of
sneh consideration. We may also observe that we seeno roason
for thinking that the decision arrived at, to which one of us was a
party, was ineorrect. In view of tho finding of the courb below,
on the first issuo roferred the appeal must fail.  We aceordingly
dismiss it with costs,

Appoal dismissed.

St s i e

Defore Mr, Juitics Tudhall.
OHANDHAN anp axoraes (Prawneired) o, BISHAN BINGH axn ommuns
{DREENPANTS).

Act No. VIT of 1870 (Court Fees Act), section T, clause v, (d)~Court fee—-Suit
to recovor a two-thirds share in cortoin specific plobs sold-Court fos poy-
able on market value,

Where a Hindu widow possessed of corbain zamindari proporby of the
total area of 17 bighas 6 biswas, assessed to a rovenuo of Ru. 19-7.0, sold 11
bighas and 11 biswas out of the same, which wag practically two-thirds of what
ghe possessed, and specified the actual plots sold: Huld, in & suit by two out of threa
teversioners to recover fwo-thirdy of the property thus alioualod, thal, the claim
being for specified plots and not a definite sharo of the whole cilitte puying reve-
nue, the court fes should be paid on the markel-valuo of the proporty in suit and
not five times the Governmont rovenue.

Ox the memorandum of appeal boing filed, the Stamp Reporber
made the following report :—

“The suib which gavo rise to this appeal rolnted to the pro-
perty of Nar Singh, I"atch Singh and Bansi Singh, . Musammat
Dharmi, the life-estate holder, out of tho entire property in her -
possession as such, sold specific plots of land, measuring 11.

* Stanap Reforenoe,



