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A P P E L L A T E  C IV IL .

Sefon The Ilon'ble Mr. II. Q. Eichardis, Chief tPwdm, mitl Mr, JusticQ Bam'ji, 
BALDEO SAHAI (Pji.axm’J’xfp) HABBANB aho amowibxs (DMWiiH»A»a'H),* 

Ghamperty and nid'ntename-~Afjr6emmis eimtrwy io •public ixdky--Amtjn- 
tmnl—-Bight of loarty lo imimch.

Held tliat there may he a. valid Iransfor of property fos ii?o pnrpOBi) of 
nanojng a suit lapon. tlio tornis tliafc ilio proijoriy or tlio pi’occedo realiscocl 
lie litigation shall bo divicled liotweou ilio Lraasfotor and tmmloim irroHgoc.tivo 

of the fact wliofciier or not iltoro w;ifl any agreomenii for iho payiaont oi oon- 
sicleration “ win or lose.”  The duly of tlio couiii in Buch ii etiso i.s to ciolornnno 
wb.otb.er or not th6 agi'oomeut ia a fair agi'ooinonl. Lo tiupply fuuda and cIocb not 
purport to b.avo beon mado no us to bo iHcyuitalilo or for Inipropor objiiotB, as for 
the purpose of gambling iu lii.igtiliioti or oJ; ixijtxriiig olliora by encouraging «u- 
rlgliteous suits. Itom Cooniar Coondoo v. Ohumler Omiio Mookerjeo (1) followed.

Held also that, although ana general ralo whore nnatsHiguco ama on his as- 
signmoAt and provoa it, lui advoriao p:irty cannot Lako the objeotion thafc tliora 
was n o  consideration, ihc ralo is not invariable and wonld not apply ■whoro the 
taanaferor being a party lo the litigtiliou had never ad.niit(ed tho aKsignniont, but 
on the contrary had ptoadod that it was .tictitioua and without considoration, 
Manishanlvar Prcunjivan v. Bai MuU (2) followed.

T h is  was a suit) for sale on aiiiorfcgagt) of the 7tii of December 
1894, execiitoti by one Mjisaitmia!; Dhnp;!/ in favosir of lCashmii.*i 
Das iind Paras Bam. The iut{*rest; of tho 3nurfcgagef38 beetioie 
■vested in one Sri Ram, and lie, on tlie 6tih of Ftibriurjj 190,1 ̂

■ coEVeyed liis mortgagee rigiits to tlie pkiiitiit In 1902, the
mortgagor, Masamieao Dhapo, executed a deed of gift of all her 
property in. favour of Haibaas and otl.ers, Harbans aiid 
Earn defended the suit of the plaiEliiiV Sri Bans in Itin dffence 
pleaded tl.at the sale-deed of the 5tk of February, 1901̂  was 
fictitious and without cori; Ideration and that ho wftn the leal 
owuer of the mortgagee rights. Tiio court of firnt instance 
(Munsif of Kairana) decreed fcho plainiiff’B elaini for the Fale 
of half the proix>rty, bat upon a{ip«ai this decree was sot aside 
by the Diatrict Judge, and the pluintilfH .suit dinaii'sed in Mo, 

The plaintiff appeale<l to the High Court.
Mr. A. E . C, BamiUon, f o r  the a|)pellant.

Second Appeal No. 7U of 1910 from a deci’ee 
tional Judge of Meorut, dated tho 20lh/21at of April, I'JIO, revorsmg a decree of 
ICarr.eshwar Hath, Muntiif of 3xairana, datod tho 20lh of Dcceffiher, 1909. ■

( 1 8 8 8 ) 1 . IS Bern.,688,



Baba 8Ual Prasad Ghoshf for the respondents. igix
S ta n le y , C. J., and Bafer.ti, J.—This appeal arises out of a —̂

, . X/AijmBSO
suit for sale on a mortgage of the 7th of December  ̂ 1894, exee-uted Sahxi
by Miisammat Dhapo in favour of Kashmiri Das and Paras B,am. Haubans,
The interest of the mortgagees became vested in one Sri Ram,
and he, on the 5th of February^ 1901, conveyed his mortgagee
rights to the plaintiff. In 1902, fche mortgagor, Btnsammat
Dhapo, executed a deed of gift of all her property in favour
of Harbans and others. Harbans and Sri Ram defended the suit
of the plaintiff. Sri Earn in his defence pleaded that the sale-
dead of the 6th of February, 1901, was fictitious and without
consideration and that he was the real owner of the mortgagee
rights.

The court of first instance decreed the plaintiff’s claim for sale 
of half of the property, but upon appeal this decree was set aside 
and the siiib of the plaintiff dismissed in toto. The ground upon 
which the learned Additional District Judge dismissed the suit 
was, that the alleged deed of sale was ficfcifcious and was illegal in 
view of the fact that there was no present consideration paid,
In his judgement he observed :—“ The Munsif found that no 
money passed and that the intention was that plaintiff should 
try his lack in suit/^ Then the learned Judge refers to the author­
ities to be found in Mr. G-our’s work on the Transfer of 
Property Act and later on remarks :—

» If the arrangement was that prooeeda ghould be divided after stiit and 
Kealiaation, of moaey without any agreemeni; as to the gayment of some coa- 
sidotatiooi ia any cisa, wla oc lose, it vsooms to mo that the transaotion oaaaot be 
regarded as a hondjide oonvayAuee of a right, but on the other hand rausi: ha 
looked on as a mere nominal and fictitious transfer having for its oh|0Ot simply 
and solely the pntting of plaintiff in a position to sue.”

He accordingly holding this view of the law dismissed the 
plaintiff^s suit.

The principal question argued in this appeal is that the view 
of the law propounded by the learned Judge is erroneous, and this 
contention is in our Judgement w-ell fonnded. The learned Jndgo 
was of opinion that an arrangement made on a transfer of pro­
perty that the property, or tho proceeds of the property, after suit 
should be divided between the transferor and transferee would not 

be a biading agree.u^ati as bsing 0pj303e(i to pablio policy, but
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,1911 iiiuBt be regarded as a iiom inai and ficiiitio'ua transaotioHj tiElesa 
tliore was alwo an agreejneiiij as ix) the paymeiili of sonie con?, 
eideration in any caRe, win or lose.’ ’ Tliis is nottTie law  as it i,s 
laid do'svnl)y tlioi 1’ Ijur(kliipi'] of the P rivy  CJcmueil. The law  in 
tiius iitated in Earn Cuom.ar Coandoov. fJlmnder OmiioMooherjt'C 
'(I)*—

«TliGir Loratihips tJihik it may properly bo iai'cn'ed from ilxo tlcomums 
al)OTo referred to, eap(!«l;!.lly i.lioso of ihis iribmial, a fiiir agi’oomonli io 
supply toula to o.arry on ;i. fiviii, in coiiHidficaiion of having a nliare of the pro-

. pcrty , if rcoovoroJ, ouKlit tin I, (;o Ini regiin.lt!tl a« lio in g  jn?p sc oppoaod to pubJic 
p o licy . Tik'IgccI oaiics m ay lio casiily r.uppo.sotT. in  v /liio li it  w ou ld  bo in  fiH'Lluii'- 
anca o f riglii; raid jaslaco, and ju-aa'finry io  toaiBf' oppros.sion, (Jiiit a Buitor w lio  
had a iuai title  to  property, fuul iio  rrin-nns oKoopl. ih o  proporty  ifcsolf, shou ld  bo 
assisted in  th is  m anner. B u t :i[jt.'ooiiionta ol! i.biu Icind oiiglil, to bo oarol'ully 
watoliotl, and w lion fou ii'l to bo ox'iorLioMato and iimiiinisfiioiiabla, ho a,‘i to ho 
inequitable agaiii.st f.lio party  ; or to  lii) m ado, n o t  w ith  tb o  kmd fide  ob.-juct of 
assisting  a cliiira b oliu vol to bo ju ijt, and  o ! obtiiiiaing ni roaHoiiablo tcco iu p oiiao  
thorofoi:, b u t  fo r  Im pi'opor ohjcotH, for the  puri)oso o l gam blin ij in  lit ig a tio n , or 
o f  in ju rin g  or op p rossin " othors b y  abofctlng mtl on cou ra g in g  u tirigh toous s u lk ,  
so  as to  be ooa trary  to  p u b lic  polioy* cfEoot ou g h t n o t  to  ho givon  to  t lio in /*

This language k  clear and precise and is aiitliorifcy |for 
fche proposition whi(3b lias baisn- presnod before uh in argument} 
"by the loarned coiini îol for t/ue namQly^ thiife t;lier« nuiy
be a valid traaBfer of property for t.ho pixrpoHo oi: the fuiancing  
o f a suit upon the terms that; the propurty or tho proceeds realized 
from  the litigation shall Ixii divided between tho transferor and  
transferee irrespective of the; faet w'hotl'ior or not thero wa« any  
agreement for the payment of con.sidoration win or loso.’ ’ "Fho 
d u ty  ol the coiirb in  sneh a case is to determine 'whother or not 
the agreement is a fadr agreeniont to wnpjdy fiinds and is not, o f  
the nature referred to in tho later jiortion of tJie ronmrkH of tlioir 
Lordsliips. U nder these oireumstance« iii jippettrH to us that 
-before we determine this appaal wo shrnddhave a lindiiig npon tho 
following issuo; namely^ whether in viott’’ of tho ruling o l their 
Lordships of the Privy Council the traiiBfcr in th is  ease was 
a valid transfer.

The learned counsel for the appolhwit objoets to our referring  
this issue on tho ground that where an assignoe sues on  his 
assignment and proTos tho a^aignmont^ an advorso party cannot 
take the ohjeofcion tliiit fihara wa-j no coasidaratiou. W e



not think that the ordinary rule applies to the circnmstanees 1911
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-o-f- the present case. The transferor is a parfcj to the lifcigatioa, .... BaldS i
and he pleaded that the sale-deed transferring the mortgage was
fictitious and without conBideration, and that he was the real Hasbak-s.
owner of the mortgagee rights. This plea did not, it is true, find
favour with the learned Mmisifj b it the lower appellate court 
set aside tho decrce of the Munsif in toio. In the case of 
ManiBhanlmr Franjimrh  v, B:ii Mibli ( I )  Bibi^wood and P e r ­
sons, J. J., hold that, although in ordinary ca?e3 it is the rule that 
where an assignee sues on hie assignment and proves it, an ad­
verse party cannot take the ohjection that there was no consider­
ation, yet that, under the particular circumstances of that case 

. that rule did not apply. One of the circumstances in that ease, 
was that there, was on the record no admission of the assignment 
by the assignor. In the case before us, so far from the.re being 
on the record an admission of the assignment by the assignor, 
there was a direct denial by him that there was any valid transfer.
W e  a re  supported in the view which we take by this decision, 
which has our approval, and we think that in the present case the 
court was and is bound to determine whether or not the plea set 
up by Sri Earn and also by Harbans, namely, that the transfer 
was fictitious and without consideration is true in suhstauce and 
in fact. We, tharefore, mu?t remit an issue upon the question of 
the validity of the transfer.

There is also another question which we think ought at the 
same time to be determined by the lower appellate court, namely, 
whether M-Usammat Dhapo held any, and if so, what portion of 
the property which she par-)ortod to mortgage, by adverse,pos­
session. We refer this issue as also the following issue;
Whether, having regard to the rule laid down by their Ijordsliipa 
of the Privy Council the assignment of the 5th of February, 1901, 
was fictitious and without consideration. We' refer these issues 
to the lower appellate court undsr ordor XLI, rule 25. The 
court shall take such additional evid mce as may be tendered, 
ai-id on return of the findings the parties will have the usual ten 
days for filing objections.

(X) (1888) I. 12 Bom., 686,
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On return o f  the findings tlio follow ing orclor w as passed ?<—  
E ig h a e p s , C. J. and BANRR.rr, J .— O n iho liryti issue referred" 

to tlie coiirn below, the fhidiDg o f that, conrt agaiuvst tho p lain ­
tiff appellani}. A n  cxeopfiioii has boon taken to that finding, but 
the objection raises qiiosliong of fact which cannot be determ ined  
ia  second appeal. T h e  learned counsel for the appellant asks us 
to xeeoTisider the order b y  w hich w e roforred issues to the court 
below. Even if  we had power to do so, we are not inclined to 
re-opou the questions, which were fu lly  discussed and oonsidered_, 
and in rogard to which a decision was come to as a result o f  
such consideration. W e  m ay also obaervethat we. weono reason 
for thinking that the decision arrived at^ to whicli one of iia was a 
party, was incorrect. I n  view of the fmdin,g df th(! court bolow^ 
on the first iasuo referred the appeal lauat fa il, l¥ o  aceordingly  
dismiss it with costs.

•Appa a  I cim m M td*

MISCELLANEOUS CIVIL.

Befoi’0 Mr, Tudhall,
OHANDHA-N ahothkb (PuAiNTiii’cs) «, BIBUAN BING-H mn orawEs

(DffiPESnAHTS).
Act ifo. FII of 1S70 {CotiH Faes ActJ, seciion 7, dame v, fd j—Court feB-~~̂ 8uU 

io reaomr a iwo-tMrds shara in curtain simdfiG pMs mUl-^Cmi,ri fm  pay­
able m marhet mlm.
Whera a Hiudix widow poasssaed ol oocfcain pKopuirfcy of; tha

total area of 17 bigtas 6 Biswas, assessed to a rovonuo of Ea. 19-7*0, aoM 11 
bighas and 11 biswaa out of tb.e samo, which, was praotically two-thirda of what 
slie possesaed, and speoified the aotual plots sold: Sold, in a suit b j two owfc of fclireQ 
seversiouura t'j recover two-thirdu of the proporfey thus aliouatod, tliaf., tho claim 
being for specified plots and not a doflaito sliaco of tho whole ealiiiio paying teve- 
nue, the court fes should be paid on tho inarkot-valuo of the propoirty in suit and 
not fiva times the Govonimoat rovenue.

On the memorandum o f appeal being filed, the Btam{> Eopbrfer  
made the following report :—

“̂ 'Tlie suit which gave rise to this appcjal ridated to  the p ro ­
perty o f  N ar Singh, Pateh Bingh and Baiisi 8iugh, . M u sam m at  
Bharm i, the life-estate holder, out o f the entire property ie  li6r 
possessiott as such, s(dd specific plots of land, m easuring 1 1 .

* Sfcaxap jRafetsaô ^


