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1911 custom (other than that of pre-cmption) in which no instances
G wre proved of the exeveisc thereof, the conrts have hesitated o
Swvarr  hold that a custom is proved by tho bare production of «no or
Comon Lsn more wajib-ul-arzes; and I can reo no veason why the same rule
should not apply to tho very unusual and extraordinary custom
which is now put forward in this case, wnder which o plaintiff
who is nob @ co-sharer in the mahal and is nob a co-owner with
the vendor in anything, claims a right to prevent a man welling
his property te whomsoover he pleases. Tho cloar issue is tho
existence or mon-existonce of Lhis unusual custom. Can the
plaintiff be said to have proved it by & wajib-ul-arz drawn up
when the state of the village was very differont to what it now
i, and when co-ownership in one unit, namely, tho mahal, existed.
and all pattidaran deh woro co-ownors with each other which
they mow are not. TIn my opinion such cvidonea iy not ouly
insnfficient but does not in the least go fo eatablish the custom
which is now pub forward. T would, therefore, allow the appeal.
By miie Court i—The order of the Cowrt is that we allow
the appeal, sot aside the deerce of the court bolow, and dismiss
the plaintiffs’ claim with costs,
Appeal allowed.

1911 Bofore the Ton'ble My, H, G, Richards, Chinf Justice, and Mr. Justice Tudball,
Mugy, 2. MUHAMMAD 8ADIQ (Drrrwoant) v. ABDUL MAJID (Prarwervs) AxD
T MUSAMMAT HAKIMAN (Drvgnpang,)®

At No. IX of 1008 (Indion Limitation dot), seclion S—Limitalion——
Amendment of plaint after cepivy of limitation—Suit for pre-emplion—
Zamindari properly——Incorrect statement of ewtent of share elaimed.

In a sulb for pro.emption under the Mubammndan law of & zamindari share
it was found that the necossary condibions of the Muhammadan law had been
fulfilled ; but, thore being seme doubt ag to {ha exact shave sold, the phuintift had

" specified it in his plaint as 15 Liswansis, when in fact it amounted to 37 big-
wansis, Held that it was within tho compotonee of the eourt to allow ths -
plaintif to amend his plaint so ag fo claim the larger shavo, oven afior the
period of limitation for the suib had oxpived,

TuE facts of this cage were as follows: —
One Musammat Hakiman sold eortain zamindari property

to Muhammad Sadig on the 16th of Decemlior, 1907, The price

S ——— A

#Seeend Ary " No, 605 of 1010 from decreo of 4, W, B. Cols I)i.;{x‘iub Judga
of Mo lnbnd, doace 1 the 17k of April, 1910, confizming & doaree ¢ ‘ g‘
Bhamsuddin, Munsit of Nagina, daied the 14th of Apeit 1000, - OF Hiunammsd
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setled was Rs. 1,800, The property sold consisied of a 17
_biswansi share, 2 biswansis of which had come to the vendor by -
‘inheritance from her danghter., The plaintiff made the falab ab
the time, but made the demand with reference to 15 hiswansis only
which he believed at the time was the entire share that Hakiman
could dispose of. He filed the suit on the last day allowed by the.
law .of limitation, but having found out his mistake as to the
extent of the share sold, he applied for amendment of the plaint
His application was allowed and he was granted leave to sue for
the entire 17 biswansis, but when the application was granted the
period of limitation for the suit had expired. Ths courts helow
however, decreed the claim. The defendant vendee appealed.
Mr. Muhammad Ishag Khan,for the appellant :—
According to Muhammadan law the plaintiff ought to have
claimed the entire property sold. Hisdemand was ineffective.
Disabilities which saved limitation in ordinary cases did

not apply to pre-emption suits. Section 8 of the Limitation -

Act (IX of 1908) was clear on the point. See also Durga Singh
v. Bigheshar Dayal (1), Even if the plaintiff did not know the

exact amount of the share owned by the vendor that was mo

excuse, .
Maulvi Gulam Mujtaba, for the respondents :—
. The plaintiff purported to claim the entire share sold. The
court to which application for amendment was made was
the proper court to consider the question. It was too late
"to question it now. Section 107, clause 2 of the Civil Pro-
cedure Clode gave new powers to appellate courts. The court
exercised its diseretion, and there was no reason to call it in
question, Rum Lal v. Harrison (2), Khem Karan v. Har Dayol
(8) and The New Fleming Spinning & Weaving Co. v. Kessowji
Naik (4) wore referred to. ~ The amendment having been granbed
related back to the time of filing the suit. :
Mr. Muhammad Ishag Khan replied. ' -
RICHARDS. C.J. and Tupparn J. :—This appeal ariges out of
a suit for pre-emption of certain zamindari property based on,
“Muhammadan law. The defendant, Musammat Hakiman, sold

(1) (1898) 1. L. B, 24 All,, 218,  (8) (1€¢1) LI. B, 4 AN, 87
(2) (1880) L. L. E, 2 Al 882, (4) (18t5)1 1. R.'® Ecm, 818,
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the property to the appellant, Muhammad Sadig, on tho 16th
of Deceraber, 1907. The sale-doed was dnly exeented and rogis-
tered, and it sct forth that tho share sold was in or about a 24
biswansi share. As a matter of fact, the share which the
Musammat had was a 17 biswansi share, and this has been
decided in the suit brought against her and her vendee hy the
other co-sharers. The plaintiff when ho instituted his suit only
claimed a 15 biswansi share, alleging that that was tho share
which the vendor had actually sold. Tho suit was instituted on the
last day of limitasion. Afterwards the plaintiff ecame to under-
stand that the real sharesold was, as we have said hofore, a 17
biswansi share, and accordingly ho was allowed to amend the
plaint by claiming a 17 biswansi shave instead of a 15 bimmnsi,
ghare, The first court found that tho formalitics nocossary undor
the Muhammadan law had heon duly performed and the Tower
appellate courf accepted the finding. The pluintiff’s suit was
accordingly decreed.
- Inappeal it has heen urged that tho amendment was an
amendment which ought not and could not have been made
having regard to the provisions of the Limitation Aet, and, se-
condly, that the courts helow were wrong in holding that the
proliminaries required by the Muhammadan law had been ful-
filled. The courts are allowed hy tho Code ample powoer to
amend, and we are slow to interfore with any amendmont whick
the lower courts havo power to make, and which thoy in the
exercise of diseretion have made. Wo think, however, that no
court would have power to allow a now cause of action to be
introduced into u plaint after that ecause of action had bocome
barred by limitation. Tho real question in the preseat appeal
is whether or not we are bound to rogard the amendment which
‘was made, namely, to allow the plaintiff to claim 17 liswansis
instead of 15 Diswansis, as tho introduction of a new cause
of getion, or whother it may he regarded as a corrcetion of
the description of the property.

With regard to the duc performance of the formalitica of the
Muhammadan law, the evidence, which was halicved hy hoth the
comrts below, was to the effeet that the vendee informed the
plaintiff in the present suit that he had purchased the ¢ share of
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Musammat Hakiman.”” There was no specification of exactly
*Y,]fm the share was, and the plaintiff at once caid without waiting
to ask any questions that he claimed his right to pre-empt. We
think that thé comts below were entitled on this evidence to
hold that the formalities had been fulfilled. Of course the de-
mand was made in the presence of witnesses.

There was a great deal of confusion asio what was in fact
the actual share of the Musammat. We have already pointed
out that although she purported to sell a share equal to mhout
24 biswansis, her real share was 17 biswansis, After consi-
deration we have come to the conclusion that the amendment
in this case may belooked upon as a eorrection of the deseription

_of the property. Looked uponin this light it was an amendment
which the court below was entitled to make ; and if it was an
amendment which the court was entitled to make, we think that
limization must bereckoned as from the date of the presentation of
the plaint, as explained by section 3. We accordingly dismiss
the appeal with costs.

Appenl dismissed.

Before My, Justice Karamat Husain and My, Justice Chamizr,
'BALDIO SINGH anp oTEBES (PLAINTIFES) 0. JUGAL KISHORE
AND OTEERS (DEFENDANTS,)"
Easemeni—Tlow of water—Neatural channel—Duty of owner
_of land through which a natural channel runs,

The owner of land through which a river or ofher natural channel flows is
bound, within certain limits, as between himself and other riparian owners, nob
to do anything whioh shall obstruct the flow of the water or materially interfoxe
with theiryights, But such owner is not bound to keep the channol cloar so
that the amount of water that can pass down it may not be diminished.

Tue facts of this case were as follows :~—~The parties were
zamindars of adjoining villages. The drainage water from some
‘neighbouring hills flowed through three natural channels which
joined ‘each other abta point situate within the plaintiffs’ villages.
F¥rom this point the water flowed through a natural channel
running through the defendants’ villages and on to a streamlet

further down. At some previous time the water from the

e

* Sopond Appeal Mo, 68 of 1900 from a deoree of Muhammad Al, Dislrict
Judge of Mirzapur, dated the 4nd of June, 1908, confirming & decres of Amjadsul
lah, Subordinate Judgo of Mirzapur, dated the 13th of March, 1908,
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