
1911 custom (other than that of p re -om p tion ) in, which no instances 
— —  are proved of the ex erc ise  thereofj tho courts have hesitated  to

Sim h h o ld  that a cu stom  is p ro v e d  by tho b;iro p ro d u ctio n  o f  o n o  or
Chem 'laij. ^ o r c  w a jib 'u l -a r z e s ; and I can boo no I’Gason why th.o naine rule

s h o u ld  n o t  a p p ly  to  tho v ery  im iisiial an d  e x tra o rd in a ry  cu,si,om 
w hich  is n ow  put fo rw a rd  in this cawo, luulor w hich  a p la in t if f  
who is not a co-sh arcr in the m ahal and is not a (Jo-tfvviicr with 
tho vendor in anything^ c la im s a righ t to  pi'ovoiit a man welling 
his p rop erty  to  w hom soever lie pleases. Tho tdoar itjsuG in tho 
exisfcence or  non-existGiicG o i‘ thin n nusual ciiatom. (Jan the 
plaintiff ba sa id  to have p ro v e d  it  b y  a w ajib -n l-arz ; drawn u p  
when the state o f  the v illa g e  was v e ry  d ifferout to what it  now 
iSj and when e 0 ' 0w n 0i.?hip in  one n iiit, naniidy, tho mahal, existed, 
and all 'pattid iiran  deh  w ore co-ownorH  w ith  cacli other which 
they now are not. In m y  o p in io n  8iich o.vidoneo !b not o n ly  
insnffioiont but does n o t in  the least g o  to  eataljliBh tho euntom 
w hich  is now put fo rw a rd . I  would, iihereft>ro, alluw tht3 ap peal.

B y  t h e  C ou et :— The order of tlio Court is that wo allow 
the appeal, set aside the <lecreo of the court below^ and dismiss 
the plaintiffs’ claim with costs.

A f^ m l cMowed.
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1911 Before th  Ilon'hh Mr. B, G-, Mieliaris, QMqf JmiieOi m i Mr, Jm iiee  
May, 2. MUHAMMAD SADIQ (DBrauoANi) v. ABDUL MAJID (PfiArawiw?) amb

.. ....MtJSAMMAT -KkXmm
Aoi No. IX  o f  190S fl%dian LimitaUon AeiJ, smlion Z-^MmUaUon— 

Amendment o f plaint aftet o f UmUatim—R^it for fr6~emptim~
Zamindari >proper/y--Inoorreci $ o f extent o f share, claimed.

In a su it foK p ro .em p tio ii uaclor tho Muhammnflan law of a utimiiulari sliaro 
ib was fouucl tliati tlio necessary couditions of the Muhamm;uliTO law Iiatl h&on 
£ulflllea ; bu t, thoro 'beiag some d ou bt aa to tho osaot hIuwo boH, ilio plaiutii! \md 

' speoifiod it  in Ms plain t as 15 biswiuiHiB, w liou  in fact, it amountotl to J7 b is- 

wansis. ffeld  that it  was w itliiu  tiao oompotcm«G o£ tho oourt to allow tlxo ■ 
p laiatiff to am end Bis p la in t sso aa to  c la im  tiao larger fiharo, ovoil ultGC tlio  
period of lim ita tion  fo r  tlio su it had oxpircd.

The  facts of this ease wore as f(,^Ilows: —~
One Musammat Hakiraan sold cortain juamiiidati pi'operty 

to M uhamm ad Sadiq on the 10th o f Decemboipj 1007, The pri<»
S, (■■■'M.l A>-!. No. C05 of IDIO from dooroo of A. W, M- Ortk, D jstrM lruto 

of id. 1 tho 17th of April, 191Q, confirming a decree of Muliatmraad
Bhamsuacliii, Munsif of H»gin% claied the 14tU of Aprils 1909.
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settled , was Es. 1,800. The projperfey sold consisted of a 17 
J îswansi share, 2 biswansis of which had come to the vendor by 
inheritance from her daughter. The plaintiff made the talab at) 
the time, but made the demand with reference to 15 biswansis o n l y  

which he believed at the time was the entire share that Hakiman 
could dispose of. He filed the suit on the last day allowed by the 
law of limitation, but having found out his mistake as to the 
extent of the share sold, he applied for amendment of the plaint 
His application was allowed and he was granted leave to sue for 
the entire 17 biswansis, but when the application was granted the 
period of limitation for the suit had expired. The courts below 
however, decreed the claim. The defendant vendee appealed.

Mr. Muhatnmad Ishaq Khan, for the appellant ;—
According to Muhammadan law the plaintiff ought to hav0 

claimed the entire property sold. His demand was ineffeotive. 
Disabilities which saved limitation in ordinary cases did 
not apply to pre-emption suits. Section 8 of the Limitation 
Act (IX  of 1908) was clear on the point. See also Lhwga, Si'ngli 
V. Bisheshar Bayal (1). Even if the plaintiff did not know the 
exact amount of the share owned by the vendor that was b o  

excuse.
Maulvi Qulam Mujtabd, for the respondents:—

, The plaintiff purported to claim the entire share sold. The 
court to which application for amendment was made was 
the proper court to consider the question. It was too late 
to question it now. Section 107, clause 2 of the Civil Pro
cedure Code gave new powers to appellate courts. The court 
exercised its discretion, and there was no reason to call it in 
question. Rim  Lai Y. JSm^rison (2), Khem, Karan v. E ar Dayal
(3) and The, New Fleming Spinning t& Weaving Go. Kesaowji 
Naih (4̂ ) wevQ referred to. The amendme'nt haviag been granted 
related back to the time of filing the suit.

Mr. Muhammad Ishaq Khan replied. •
•Eiohaebs, 0 .3. and T u d ba ll J. This appeal arises out of 

a suit fdr pre-emption of certain zamindari property based on  ̂
iSCuhaminadan law. The defendant, Musammat Hakima,n, sold

(1) (1898) I .L .B . ,  24 All., 218. (8) ( U n )  I  L. P.,  4 AlL, 0.
■ t2| (1880) I. L. B., 2 AH., 882. (4) (1S£5) 1.1 9 Pcm., m ,
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1911 the property to the appellant, Muhammad Sadiq, on tho 16th 
of December, 1907. Tho sale-doed was duly oxocutod and rcgis- 
tored, and it set forth that tho share sold was in or a,bont a 24 
Mswaiisi share. As a matter of* fact, tho sliaro which tho 
MiiBaramat had was a 17 biswansi eharoj and thxî  .han been 
decided in the snifc brought against lior and her vondoo Itj tho 
other co-sharers. The plaintiff when ho instituted his suiti only 
claimed a 15 biswansi share, alleging tliat that was tho sharo 
which the vendor had actually sold, Tho suit was instituted on the 
last day of limitaljion. AfborwardiS the plaintiff camo to nndor- 
stand that the real siiaro sold wa ,̂ as wo have said l)oforo, a 17 
biswansi share, and accordingly ho was allowed to amend the 
plaint by claimiog a 17 biswansi share instead of a 15 biswansi 

’sliare. The first court found that tho formalities noeossary undor 
tho Muhammadan law had Idood duly perl'ormed and tlu'. lower 
appellate eourti accepted the finding, ’’i.lio phiintiff’s Buit was 
accordingly decreed.

In appeal it has been urged that tho amend merit was an 
amendment which ought not and could not have boon made 
having regard to tho provisions of the Limitation Aet, and, se
condly, that the courts below woro wrong in holding that tlio 
preliminaries required by tho Mulmmmatlan law liad boon ful
filled. Tho courts are allowed by tho Code amplo power to 
amend, and we are slow to interfere with any amondmout, which 
the lower courts have power to make, and which tlioy in the 
exercise of discretion have made. Wo think, however, that no 
court would have power to allow a now cause of action to bo 
introduced into a plaint after that cause of action had bocome 
barred by limitation. The real question in tho proHoot appeal 
is whether or not we are hound to regard the amendment which 
was made, namely, to allow the i>laintiff to claim 17 Inswansis 
instead of 15 hiswansis, as tho introduction of a now caxise 
of action, or whether it may be regarded as a oorreotion of 
the description of tho property.

With regard to the duo performance of the formaliiios of the 
Muhammadan law, ihe evidence, which was lioliovcd hy both the 
courts below, was to tho effect that tho vendee informed tho 
plaintiff in the present suit that ho had purehaised th® share o£
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Miisammat Hakiman.’  ̂ There was no specification of exactly 
wliafc the share was, and the plaintiff at once eaid without waiting 
to ask any questions that he claimed his right to pre-empt. We 
think that the courts below were entitled on this evidence to 
hold that the formalities had been fulfilled. Of course tha de
mand was;made in the presence of witnesses.

There was a great deal o f confusion as to what was in fact 
the actual share of the Musammat. We have already pointed 
out that although she purported to sell a share equal d o  about 
24 biswansis, her real siiare was 17 biswansis, After consi
deration we have come to the conclusion that the amendment 
in this case may be looked upon as a correction of the description 
of the property. Looked upon in. this light it was an amendment 
which the court below was entitled to make ; and if it was an 
amendment which the court was entitled to make, we think that 
limitation must be reckoned as from the date of the presentation of 
the plaint  ̂as explained by section 3. We accordingly dismiss 
the appeal with costs.

Appeal dismissed.

1911

Before Mr, Jmtica Karamai Eusain and Mr. Justice Ckamier,
BALDEO BINGH and o th b b s  (Plahsitib'B’s) v. JUGAL KISHOBE

AHD QTHEKS (DbB'BNDAKTS,)'^
Easement—Flow of water—Natural channel—Duty of owner 

of land through which a natural channel runs.
The ownot oi land -tlxrougli v?Mch a sivot ot othei nakiral chaniiel flo-ws is 

bound, wibhin certain limitSj aa between liimself and other riparian ô Yners, not 
to do anything which shall obstruct the flow of the water or materially intorlero 
with their Wghts. But such owner is not bound to keep the ohannol clear bo 
that the amount of water that can pass down it may not be diminished.

T h e  facts of this case were as follow s:—The parties-were 
zamindars of adjoining villages. The drainage water from some 
nbighbouring hills flowed through three natuiul channels which 
joined‘each other at a point situate within the plaintiffs’ villages. 
From this point the water jOiowed through a natural channel 
ru n n in g  through the defendants^ villages and on to a streamlet 
further' down.' At some- previous time the water' from the

* Second Appeal No. 68 o£ 1909 from a decree of Muhammad Ali, District) 
Judge of Mirzapur, dated the and of June, 1908̂  conflrming a deoiee of Amjad^ul*. 
Jah, Saborclinalo Judi-'c of Mirsjapur, dated the 13th of March, 1908,

Musammas
S a d iq

ABjDDIi.
aUjmr

1911 
May, 8.


