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APPELLATIE CIViL.

Before the Towble M. M. . Richards, Oldcf Justiee, aml v, Justive Benerjis
MANMU TAL (Pramvrire) o, PAZAT IMAM anp ovsung (DprrspaNes)#
Aet No. XXT of 1871 (Pensions det), seclions 3,4, 6 anid 8- Desadon-- De finildon

—Grant of village by Governmend revenue Free-—Wajibaul-aeg—Construetion

of dovument —Condilion purporiing lo yestrain alieialivi,

Huld that a grant of zamindari tho vevenua of which i romibied by tho
Government is not & pongion within the meaning of seelion 8 of the Donsions
Act, 1871, and no ccrtifioats s necogsary wundor seoblon 6 bo insbitul @ suil with
rospeet to it Nor eanan enbry in Hho wajib-ul-wrs fo bho effeeh thab < no co
gharer is compelent to transfor properhy ' standing by itsoll, havo the offeeh of
mmaking such proporby unbransterable,

Ganpab Rao v, dnaaud Lno (1) and Lachmi Nerain v, Mulund Single ()
roferred to.

Trr facts of this case weve briefly as follows 1 —

Fazal Tmn and others oxeeuted o morigage on the 18th
of February, 1896, hypothecaling thelr muwei and zamindaci
propery in a certain village in favour of Mannn Lal. The
plaintiff sued on foob of his morigagn; the defence was that the
property morfigaged was o peasion and tho suit was nob
maintainable without ohtaining a certificate from the Collector,
and that according to the conditions of tho w/ib-ul-arz the
lIand could not be txmsferrec. T Tower eonrhi held that nuder
sections 4, 6 and 11 of the Penzions Act, the Civil Court had no
3\1118(110L10[1 to entertain the saip regarding the property, which
was ‘& muef, without a certificate from the Collector of the
district and dismissed the suit. The plaintiff appealed,

The Hon’ble Pandit Sundar Lal, (with him Bulm Picard Lal
Bamerji and Pandit Uman Shankar Bajpi), for the appellant
contended thab the property mortgaged was not a pension within
the mepning of section 3 of the Pensions Act. The mero fact
that the Government has remitted the rovenue does not moke
the zamindari a pension.  He cited Bubiji Huri v. Rujaram
Balial (3), Ravji Noraywvn Mundlik v. Daduji Bupuji Desai
(4), Balvrmf merhrmr/m Nutw v, Lhe Secrctury of Siate (5),
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vl Appw’ No.
Judge of Banda, dated the 1st of Decemibor 1000,
(1) (1906) L L. B, 28 AlL, 104 ; (190.)) (8) (1575) 1, In, Ba 1 Bom,, V5.
82 AlL, 148,
(2} (1804) I, T, R, %6 AlL, 617, (4) (1875) 1. T, R, 1 Bom,, 548,
(5) (1903) 1, 1., R, 29 Bom,, 480,
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Panchanadayyan v. Nilakandayyan (1), Lachmi Narain v.
Makund Singh (2) avd Ganpit Rao v. Anund Buo 3).

The entry in the wajib-ul-arz was & mers surplusage, there
being no condition about inaliensbility in the original grant.

The How'ble Nawab Muhommaed Abdul Meyid, for the
respondents, submiti}ed that the land revenue of the property
being remitted, the property wmortzaged came within the defi-
nition of pension. The wayjib-ul-trz clearly prohibited all trans-
fors of property,

The Hon’ble Pandit Sundar Lal, replied.

. Ricmarps, C. J. and BaNEgryI, J. :—This appeal arises oub
of a suit on foot of & mortgage. The amount due to the plaintiff
‘was & very large sum, namely, Rs. 27,000 odd. ITe abandoned
part of his claim and only sought to recover Rs. 10,000, The
property which is the subject of the mortgace is referred to in a
document called ¢ proceedings in the Revenue Court, district
Banda, dated the 4ih of December, 1840 This document will
be found printed ab page 1 of the respondents’ hook., The docu-
ment recites the history of the village, and some sncient
somads would appesr fo have been produced ab the time. It
seems that o grant of the village was first made by one Raja
Chattar Lol in fivour of one Pabari Bhand, who was the ancestor
of the defendants. This sanud was succeeded by others, long
prior to the establishment of British rule. The document, we
referred to, concludes with the following remarks :—* The sanads
which have been produced. were also taken into considersifon,***
Therefore, under section 9 of the Circular Tiotter as also under
other seations of the said letter, this village scems fit to be held
as & muafi from gencration to generation as heretofore. T
therefore concur in the opinion of the Deputy Sahib -as to the
maintenance of the muaf.” Then follows the order * that this
village be maintained as muafi as before” The village has
been held as a muafi village up to the present day. It is
admitted thab the mortgage was made and executed; bub the
defendants, morbgagors, plead that a suit could not be maintained

“Without a cortificate under section 6 of the Pensions Act, XX 111

(1) (1862), L. Ta R., 7 Mad,, 101, ~ (3) (1904), I Ti. R., 26 AlL, 617.
(3) (1905) L L. R., 38 All,, 104; (1909) 32 AlL, 148,
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of 1871, and secondly, that it was nol competeni, for the co-
sharers to transfer the property at all.

An extract from the wujib-ul-grz of 1880 was given in
evidence by the defendants, There the entry is o tho following
effect:—The jama of this mahal was remitted for the support
of the zamindars, It is still remitted by the Government, No
co-sharer is competent to transfer property.” The learned Sub-
ordinate Judge considered that a certificate was nocossary under
the provisions of the Pensions Act. Inour opinionhe was wrong.
Section 4 provides that no Civil Court shall enterlain any suit
relating to any pension or grant of money, orland revenue,
conferred or made by the British or any former Government,
It seems to us elear that the graut of the land was not a
«pension’ The expression “grant of money® or “land
revenue "’ ig defined in section 3 of the Act as including anything
payable on the part of the Government in respect of any right,
privilege, perquisite or office. Sectiou 8 of the Act throws some
light upon what was meant by pensions and grants by Govern-
ment of money or land revenue, because it is there provided thab
they are to be paid by the Collector, Deputy Commissioner or
other authorized officer. The grant of these villages was certainly
not a grant of land revenue within the ordinary meaning of that
expression. It is contended, however, that inasmuch as Govern-~
ment remitted the revenue, they must be said to have granted i, .
We do not think that this is the true meaning of the expres-
sion in the Act. If it were, all muafi holdings would fall
within the purview of the Ach. It is, howover, eoncedod thab
oxdinary muafi can he and is duily transferred hoth by way of
sale and mortgage, and thab the Pensions Act does not apply to
ordinary muafi. A Bench of this Court held in the onse of
Ganpat Rao v. Anand Rao (1) that a grant of land revenue
free was not & grant of land revenne within the meaning of
the Aet. On appeal their Lordships of the Privy Council did
not differ from the finding of this Court. The same view

was taken in the case of Lachmi Narain v. Makund Singh
2).

(1) (1905) LT R, 28 ALL, 10¢;  \2) (1904 L L., B,
(1909) 82 Al1, 148" i) {1904 L. 1. B, 26 A1, 617,
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The only question which remains is the effect of the entry
in the wagjib-ul-arz. It seems to us thal this entry standing by
itself cannot have the effect of making property which primd
facie is transferable, untransferable.  We do not kuow under
what circumstances the entry was made. In the proceedings
of 1840, to which we have referred, there is not the smallest
reference to any restraint upon alienation on the grantees. In
our opinion the decision of the court below was wrong.

W e, therefore, allow the appeal ; set aside the decree of the
court below, and decree the plaintiff’s claim with costs in both
courts. We fix six months from this date for payment and
direct that the decree be drawn u in the terms of order 84,
rule 4, of the Code of Civil Procedure,

: Appeal allowed.

MISCELLANEOUS CRIMINAL.

Before M. Justie Tudball.
EMPEROR 9. HARGOBIND AND OTHERS.

Criminal Procedure Code, scetion 520—DTran fer—Riot—Cross eases before same
court—Opinion expressed by eourt on evidence in one cuse 10 grownd Jor con-
sidering it incompetent to iry ihe other,

The fact that a court befors which there are ponding two cross cases of riob
hag, on the trial of the first case, expressed opinions to some extent unfavourable
to the aceused in the second case is no good ground for holding that the court
is incompetent to try the second case. Asimaddi v. Gobinde Buidya (1)
referred to.

Tuxg facts of this case are, -briefly, as follows :—Two cross
cases of riot were sent for trial before the Joint Magistrate of
Benares— one faction, Adit Narain, Baij Nath and Prag Dat
Singh, on charges under sections 147 and 804, and the other,
Hargobind and others, on a charge under section 147. The
eage of Adit Narain and others was taken up first. - The
Magistrate committed one member of this party Lo the Couxt
of Sessions and discharged two of the accused. In his order
of discharge the Joint Magistrate observed :—¢ The aggressors
in this case were undoubtedly Hargobind and his party.”
On the strength  of this remark Hargobind and others

applied to the High Court for the transfer of the case against.

them.

Miscellaneous No. 60 of 1911,
(1) (1897) 1 C. W. N, 426.
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