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ijjriZ, 27.

Before the Ilon’ble Mr. IL G-. llicuanls, CMi'-f Jusliac, and Mr. JnHiee Bimerji.
MAHNU LAL (Pj-.AiN'Ciii'ii') v. FAZAIi .IMAM Avn OTmsr.fi (I)i5ii'iffli»ANTs).*

Act Wo. XXI of 1871 fPcMmn:; AdJ, ^acliam 3,4, G ami ii~rcnAQH --lMjin%iion 
—Qrcmt of village by (hwnmimt revenue 
of document-Gondilw imrjmrUwj to tedrain (Mimaimb, 
iI«Zd that a grant of Kaminilai'i thorovoniin of which in romiLi.od by tho 

G overnm ent i3 not a poRBion wiiliin tlu’. :moanin,<̂  ̂ of iifujlion‘5 o f  lilin ronoions 
Act, 1871, and no ccftiilcald us nocQSH.iry nndtn; Hociion I'l l-o ii Jiuit with
respect to it. Nor can tui. entry hi tho to tho alTf'cI. that “  no co-
s h a r e r  is compclont to tpanBiei; proporty ”  Hkindmj;; by it;!«lf, havii tho o,ffGcfi oE 
makuig such proporiiy tmLr.TjasEeraLIfi,

Gm;pat Bao v. Anand Ilao (1) ancl Lmhnii Wanmi v. Makimd Sinij'h (2) 
roferrel to.,

T he facfcs o f tliin cjise were bric!fly as Miow.s : —
Faxal Im mi anti other,*5 ex.oeutod ti rnorig(i,"0 oti tho IStli 

of February, 1800, !»y|)(.)i.hoea(,ing iiliolr mdKt-fl jvjkI /.ainindari 
property in a cerlialn village in •favoiir of M.annii Ijal. Tlio  
plaintiff sued on foot; o£ hi:*i oiorligago ; ih o  dofoiice was that the 
property mortgaged was a p easio ii, and tho mut was noli 
maintainablo without obtamiiig a cortificato frosn tlio Collector^ 
and that aecordiiig to the condiiiiorsH of tho uuf.jib'ul-arz  the 
land could not be br wisferrod, Tho low er eoiirt hehl t!i:it ruicler 

' seqtions 4, 6 and 11 of the Pensions A ct, tho C ivil Court h,:ul no 
jiirisdictioa to entertain the suit regarding tho propoiiiy, whidi 
was 'a m uafij without a certificate from tho Collootor of tho 
district and distnissod the suit. The plHinfiiff appealed.

T h e  H o n ’ ble Pandit Siindar Lai, (with In'in Bubu F u triL 'd  
Banerji and Pandit Vmcm Bhankm for f/r,o appollanb,
contended that the property mortg'agod wu.s not a pension ■within 
the meg,tting of .yectioa S of tho Petisions A,ot» raero fac6
that the Gov'ernment has remitted the rovoruio docs not make 
the zamindari a pension^ Mo cibod Jkihaji TIari v . Uajam m  
Ballal (Z), Ravji Ntwayrm Manillk v. Dadaji Bfipufi ‘DesOii
(4), Bahanli MamcJmndm Nahb v . The Sm 'dim j o f  (G),

* Appeal No. d-VJ oi: 1000, hom a ..•£ A.-liuI Jhir.,ri, hulW m io'
Judge of Banda, dated tho 1st ol Dceeinbei' 1000.

(1) (1905) I. L. E., 28 All, lOd(190D) (B) (187fi) 1, Jj, B., 1 Bom., 76.
82 All, 148.

(2) (190i) I, L. 26 All, 617, (4) (1875| I. L. B., 1 Bom,, B&,
(5) (1.905)1 Ij.B ., 29 Bom,,
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Panchanadayyan v. NilaJcandayym (1), Laehmi Narain v. 
Makubnd Singh (2) and Qanp'it Rao y. Anand Uao (3),

The m tij  in the wajib-ul~ars was a mere siirplugage^ tbere 
b ein g  no condition about inalienabilifcy in the original grant*

T ile  H o n ’ blo N av/ab Mibhammad Abdul Mapd^ for the 
respondents, subm itted that the laud revenue f-f the property 
being rem ittedj tho property iBortgaged came w ithin the defi
nition of pension. T h e  olea,rly prohibited all trans
fe rs  of property.

T he H ori’blo P an dit Stindar Lai, replied.
R ic h a e d s , C . J . and B a f e k j i ,  J. :— -Tliis appeal arises out 

of a suit on foot o f  a mortgage. - T h e amouat due to the plaintiff 
"V?as a very large sum, nam ely, E s . 27 ,000  odd. H e  abandoned  
part of his claim  and only sought to recover Rs. 10 ,000 . The  
property which is the subjeot of the mortgage is referred to in a 
docum ent called ' ‘'proceedings in the Revenue C ourt, district 
Banda^ dated the 4ih  o f D ecem ber, 1840 .’  ̂ This documeat w ill 
be fouad printed at page 1 of the re'-^pondents® book. T h e  docii- 
ment recites the history of the v ilk g e j and some ancient 
sanads would appear to have been produced at the time. I t  
seems that a grant ol the 'village was first made by one R aj'i 
Chattar L ai in f  w oiir o ! one Pahari Blicmd, who was the ancestor 
of the defenxlaEits. T h is  scmad was Hucceeded by others^ long  
prior to tl\e esfcablisliment o f  British rule. T he document, we  
refei'red to, concludes with the follow ing remarks T he mnads 
which have been produced were also taken into consideration..*** 
T h erefore, under section, 9  o f the Circular L etter as also under 
other sestious o f the said iettoi’j this village seems i8t: to be held 
as a mimfi from  generation to generation as heretofore. I  
therefore concur ia the opinion of the D ep uty  Sahib as to the 
main.tQn.an,ce of the T h e n  follow s the order that tills
village be m aintained a-) mimfi as before.^^ T h e village has 
been held as a  m m fi  v illage tip to th6 present day. I t  Is 
adm itted that the m ortgage was mad© and exectifced | but the  
defeadants, m ortgagors, plead that a eiiit could not be mnintained  
“without a certificate under section 6  of the Peiisiono A e t, X X I I I

(1) (1882), I. L. R„ 7 Mad,, 191. ' (2) (1904), I. Jj. B., 26 All., 617.
(3) (1905) I, h , R., 28 k\\„ 104} (1909) 32 A.1L, 148.
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1911 of 1871; and secondly, tiiaii ib was aot) competettl. for the co- 
sharers to transfer the property at all.

An extract from the wnjib-ul-ar^ of 1880 was given in 
evidence by the defendants. There the entry is to tho following 
effect;—The jama of this mahal was remitted for the support 
of the zamindars. It is still remitted by the Government, No 
co-sharer is competent to transfer proper by The learned Sub
ordinate Judge considered that a certificate wmb necessary under 
the provisions of the Pensions Act. In our opinion he was wrong. 
Section 4 provides that no Civil Court shall entertain any suit 
relating to any pension or grant of money, or land revenue, 
conferred or made by tho Bribish or any former Government. 
It seems to us clear that the grant of the land was not a
“ pension.’  ̂ The expression '"grant of money or land 
revenue ” is defined in section 3 of the Act as including anything 
payable on the part of the Government in reapect of any right, 
privilege, perquisite or office. Seotiou 8 of the Act throws some 
light upon what was meant by pensions and grants by Govern
ment of money or land revenue, because it is there provided that 
they are to be paid by the Collector, Deputy Commissioner or 
other authorized officer. The grant of these villages was certainly 
not a grant of land revenue within the ordinary meaning of that 
expression. It is contended, however, that inasmuch as Govern
ment remitted the revenue, they must be said to have granted it. 
We do not think that this is the true meaning of the expres
sion in the Act. If it were, all mu(xfi holdings would fall 
within the purview of the Act. It is, however, conceded that 
ordinary muafi can be and is daily transferred both by way of 
sale and mortgage, and that the Pensions Act does not apply ta 
ordinary muafi. A Bench of this Court held in the ease of 
Ganpdt Mao v. Anand Rao (1) that a grant of land revenue 
free was not a grant of land revenue witlun the meaning of 
the Act. On appeal their Lordships of the Privy Council did 
not differ from the finding of this Court. The same view 
was taken in the case of Laohmi N'avai% v. Muhwnd BiiMh 
(2).

(1) (1905) I. L. R„ 28 All,, lO i;
(I909j 33 All.,148' (1904) I. L, B„ 86 All, 017,
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The only quesfcion which remains is tli© effect of the eutry 1911

in  %h.Q wa ĵih-ul'-aTZ, Ifc seem s to us thab this entry staadiiig  by mahku 14̂ ^' 
itself cannot have the effect o f m aking property which prim d  
facie  is transferable, u  a transferable. W e  do not know under Imam.

what circumstances the eatry  was made. In  the proceedings 
o f 1840j to which we have referred, there is not the smallest 
reference to any restraint opon alienation  on the grantees. In  
onr opinion the decision o f the court below was wrong.

W e , therefore, allow the appeal ; set aside the deeree of the 
courc below, and decree the plaintiff^'s claim with costs in both 
courts. W e  fix six  mouths from  tins date for paym en t and 
direct that the decree be drawn u in the terms o f order 3 4 , 
rule 4 , of the Code o f C iv il Procedure.

Appeal allowed.
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Before Mr, Jusii:e Tudhall. April, 28.

BMPEROB V. HA.E.GOBIND and othbeb. -------------- —
Griminal Procedure Gode, section 6'-2d-~Tran<f0r—Biot—Gross cases before same 

court—O])mion expressed by court on evidonoe in am case no ground, fo r  con- 
sidering it inaomjgetent to try the other.

. The faot th a t a  cou rt before v?hLu;]i th ere are ponding two oross cases of riot 

haSj on. the tria l of th e  first case, expressed opinioas to some ex te n t unfavouraWe 

to  th e  accused in  th e second case is no good ground for holding th a t th e  court 
is incom petent to  try  th e  second case. Asimaddi v. QoUnda Bctidya (1) 
referred to.

T h e facte of this case are, -briefly, ae follow s :— Two cross 
cases of riot w ere sent for trial before the Joint M agistrate of 
B enares— one faction , A d it  Earain;, Baij K aih  and P rag D at  
Singh, on charges iincler sections 147 and 304, and the other,
H a rg o b in d  and others, on a charge nnder section 147 . T h e  
ease, o f A d it  Narain and others 'vsas taken np fiisfe- The 
M agistrate com m itted one m em ber of this party 1.0 the Court 
of Sessions and fJischarged two o f the accused. In  his order 
o f discharge the Joint M agistrate oKserved The aggressors 
in this case w ere undoubtedly H argobind and his party.”
O n  the strength o f this rem ark H argobind and others 
applied to the H ig h  Court for the transfer o f the case against: 
them.

Miscellaneoias No. 60  of 1911.

(1 ) (1 8 9 7 ) 1  0 .  W .N .,4 2 6 ,
80


