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ninety days of the decision of the Board of Revenue, but 7.
matters of this kind applications for review should be put in-
as early as possible. The Munsif before whom the application
came refused to entertain it, and we are asked to set aside
his order on the ground that he failed to exercise the jurizdiction
vested in him. The question before us turns upon one point,
namely, whether the decisions of the Commissioner and Board
of Revenue can properly be held to be new and important matter
within the meaning of order XLVII, rule 1. No judgement of
this court which is exactly in point ha: been placed before us.
There is, however, a judgement of the Bombay High Court in
Waghele Roisangyi Shivsumgji v. Shaik Masludin (1), which
was approved of in the subsequent case of Waman Hari v Hard
Vithal (2). We cannol find that the view laken by the Bombay
High Court has been disapproved of or dissented from by any of
the otber High Courts. The case before usis one in which we
think that for the ends of justice we ought to allow a review,
and acting upon the precedents quoted above, we allow 'the
application, set aside the order of the Munsif, and send back
the case to him with directions to ve-admit the suit under its
original number and fo dispose of it according to law, We
make no order as to costs.

Application allowed.

APPELLATE CIVIL.

Before Sir John Stanley, Knight, Chief Justice, and Mr, Justioe Banergi,
HAMID-UL-TAH KHAN axo orses (DRrexpants) v. NATTO (Prarvrrs),
Aet No. XV of 1877 (Indian Limitation det), scheduls 11, article 104—Muhan-

madan low ~Dower~Wife put into possession of husband's property in, hi;

lifstime and sulseguently dispossessod—Suit by her heir for balanes of
dower debt — Lémilation,

Held thut article 10t of sohedule II of ihe Indiann Limitation Act, 1877,
{article 104, schedule I, Act TX of 1908) does not apply to & suit by one of

the heirs of & Muhamamadan widow, who, huving been put into possession of her
hushand’s property during his lifo-time in liow of hor dowor is dispossaised thereot
subsequently tohie death,

* Second Appenl No. 844 of 1910 from a deorco of T, O, B. Loggatt, Disteiol
Ju@ge of Saharanpur, duted the 4th of Muy, 1010, confirming a dggmu,o{ ﬁnﬁiz
Baichsh, Bubordinate Judge of Baharanpur, dated the Lith of June, 1908,

(1) (18688) L L. R., 13 Bom., 830, (@) (1906) L. I. R, 81 Bom., 148,
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THi8 was a suit for recovery of the plaintiff’s share of the dower
debt due to one Musammat Waziran st the time of the death of
her husband, Faiz-ullah Khan. The facis are these:—Faiz-ullah
Khan died childless in December, 1895, leaving his widow,
Musammat Wasziran, himsurviving., Prior to his death, Faiz-ullah
put his widow into possession of his estate in order that she might
satisfy her dower daebt, stated to be Rs. 5,000, thereont, In
1906, before the dower deébt was discharged, Waziran made a
transfer of the estate which led to litigation between her and the
other heirs of Faiz-ullah. During this litigation Waziran died,
aud the other heirs of Faiz-ullah Khan took pessession of three~
fourths of the estate and obtained a decreedeclaring them entitled
“-to pre-empt Waziran’s one-fourth share. The plaintiff, Musam-
mat Najjo, is one of two sisters of Musammat Waziran, and she
instituted the suit out of which this appeal has arisen for
recovery of her share of the balance of the dower debt remain-
ing due to Musammat Waziran at the time of her death,

The court of first instance (Subordinate Judge of Siharanpur)
decreed the olaim, and this decision was upheld on appeal by the
Distriet Judge. 'The defendants appealed to the High Court.

Babu Durga Charan Banerji and Maulvi Ghulam Mujiaba,
for the appellants,

Maulvi Muhammad Ishag, for the respondents,

Sraxrey, C. J., and BANERJI, J.—This was a suit for recovery
of the plaintiff's share of the dower debt due to one Musammat
Waziran at the time of the death of her husband, Faiz-ullah
Khan, The facts are these :—Faiz-ullah Khau died childless
in December, 1895, leaving his widow, Musammat Waziran, him
surviving. Prior to his death, Faiz-ullah put his widow into
possession of his estate in order that she might satisfy her dower
debt, stated to be Rs. 5,000, thereout, In 1908, before the dower
debt was discharged, Waziran made a transfer of the estate which
led to litigation between herand the other heirs of Faiz-ullah,
During this litigation Waziran died and the other heirs of
Faiz-ullah Khan took possession of three~-fourths of the estate
and obtained a decree declaring them entitled to pre-empt
Waziran’s one-fourth share. The plaintiff, Mussmmat Najjo, is
one of two sisters of Masammat Waziran, and she instituted the
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sait oot of which this appeal has arisen for recovery of her share
of the balance of the dower debt remaining due to Musammab
Wagziran b the time of her death,

Both the lower courts have decreed her elaim. Hoence this
appeal. The principal ground of appeal is based upon the Indian
Limitation Act. The contention of the defendants appellants
is that Waziran’s dower become payable in December, 1895,
when Faiz-ullah died, and that the suit should have been
brought within three yeurs from that date under article 104 of
schedule II to the Limitation Act. We are mot prepared to
accept this plen. It isfound by the courts below that Musam-
mat Waziran was pub into possession of her husband’s estate by
her husband forsatisfaction of her dower debt. She and her heirs '
were thereforeentitled to remainin possession until the dower debt
wassatisfied. Despite the agreement between Kaiz-ullah Khan
and Lis wife, the defendants appellants wrongfully took possession
of the estate of Faiz-ullah, and thereby committed a breach of the
agreemententersd into between him and Waziran, Having thus
lost the property which was appropriated by Faiz-ullah to the
payment of his wife’s dower, it appears to us that the plaintiff
was entitled to maintain this suit for recovery of her share of the
dower remaining due to Musammat Waziran at the time of her
death out of the assets of Faiz-ullah Khun in the hands of the
defendants. The balance of the dower due to Waziran was a
debt payable out of the estate of Kaiz-ullah Xhan, and the defend-
ants having wrongfully appropriated the estate which was liable
to discharge this debt cannot be permitted to hold the estate
‘without discharging the liabilities attaching to it. Wrongful
Possession was only taken in 1906. This suit was brought in
1907, Consequently it is not barred by anyartiele of limitation,
The suit is not in our opinion governed by article 104 of schedule
IX to the Limitaiion Act, butis a suit, the right to bring which
ncerued when the defendants took po:session of the estate of
Faiz-ullah Khan and refused to pay the amount due to the

plaintiff in respect of ber share of Waziran’s dower. We there-
fore dismis; the appeal with costs,

Appeal digmissed.



