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Before Sir John Stanley, Knight, Chisf Justice, and My, Jusiice Daner 74,

SU’NDAR BSINGH Axp oraEns (DErpNDANTS) », THE COLLECTOR OF SHAH-
~ JAHANPUR (PnainTIrs).*
Aot (Local ) No. IT of 1901 ("Agra Tenancy Act ), section 158—Definition—
« Successor—~Transferce of @ rent-free grantes.

Held that a transferce fromn a rent-free granteo is a sucoossor of the grantes

within the meaning of sootion 158 of the Agra Tenancy Act, 1901.
Tar material facts of this case appear from the following

order of BANERJI, J :—

% The suit out of which this appeal arisos was brought under seotions 150
and 156 of the Agra Tenanoy Aot, for tho rosumption of a rent-frec grant and for
assessment ofrent, The dofonco was that the grant was hold by the grantea
and by throe sumocessors of the original grantos for ninoby yoars and that the
defendant had thus acquired proprietery titla io the land in question., The court
of first instance found that the land was held rent-frec by tho defondants and their
prodecessors in title for eighty years, and that the dofendants had thus aoquired
proprietary title. It, accordingly, dismissed the suib. An appeal was preferred
to the District Judge, and the first ground of appeal was that the defendanis had
nob acquired any propriotary right in respoot of the land inm suit, Tho learned
Judge entertained the appoal and held that the land had not been in the posses-
gion of the original grantes and of two successors of such grantee. Ho was of
opinion that section 158 of the Agm Tenancy Act did nob apply snd that the land
was liable to resumption and bo assessment of rent, He made a desree for resump-
tion and assessed the land with a rent of Rs, 4 per acre The first contention in
this appoal is that the lower court had no jurisdiction to entertain the appenl,
jnasmuch ag the suit was one of the desoription of suits mentioned in group G
of Behedule IV of the Act, and an appeal lay to the Commissioner, This con-
tention is not well founded, inasmuch as the question of proprietary title was in
issuo in the court of first instance and was also a matbter in isswe in appeal.
‘Undor section 177, cluuse (c) of~tho Act, am appeullics to the District Judge
from o decree of tho Assistant Collector of the first clnss in all suits in which
w question of propriotary title has been so in issue. The lenrned Judge, therofore,
had jurisdiction to entortain the appeal, It i moxb urged that, ovon if an appeal
lay to the District Judgo, he was not compotont to assess the land to rent, ag it
was the exclusive jurisdiction of the Ravenue Court to make such assessmont,
Thare is no fores in this conlontion, As the appeal in the suit lay to the Distriot
Judge, he had full power to make such deorce as the court of first instance,

namely, the Revenue Court, could make and ought to have made. It is next

urged on behalf of the appellants that there is no, evidenca on tha record to
support the inding of the lower court that the orlgmal granteo was Ohatar Singh
and that the names of the appellanty were recordod against the land in dispute
only two years ago. ‘Cho loarned Judge says in his judgement that the original

* Becond- Appeal no, 705 of 1909 from a decres of B, J, Dalal, District Judge
of Shahjahanyur, dated the Oth of February, 14,'1 ya a decres of Jagmo-
han Nath, Assistant Collector, firsh class, of Shuij-hany.x, dated the 3151; of
August 1908.
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grantes wag COhatar Bingh, father of Niwazi, whose sons aro the dolendants, and
that the names of the defendants had besn ontered hwo years ago, The court of
first instance framed only two issues, the sccond of which related Lo tho amount
of rent to which the land in question might ho assossod, Tho fixsh issue did nob
lay down any question as to who tho original granteo was and how many
suceossors of the paid granlec had hold possession of the land in quostion. I
framed no issue as to the defondants® title and how the defendants acquired i,
nor whether the defendants’ names had been entored only nominally or as roeal
transferees from Niwazi Bingh. The partics, therclore, had no opporfunity of
adducing ovidence on these points, and on the record as ib stands thero apponrs
to be no avidenca except thab of the patwari and two oxtracts from tho khatauni
and settloment register. I think ib is ossentinl for the right dotermination of
this appeal to have clear findings from the court helow on tho following issuocs,
which I refer to that court under the provisiona of order XL, rule 25, of the Code
of Civil Proceduro:~—

(1) 'Who was the original granlee of the Tand in question ?

(2) How many successors to the sald grantee have held tho land in question
rent-free and for what Iength of lime?

(8) Have tho defendants acquived the land in quostion, and, if so, when
and by what title?

«Mhe gotrt below will take such additional evidenco as bhe pm'hma may
adduce. On receipt of its findings ten days will bo allowod fox objections.’”

The court below found on the issuey as follows 1

«1, 'Tho original grantco appeaxs to have been ono Lialji, ‘

#9. The evidence on the record leads me to helieve that Niwaszi Singh
succeeded Lialji, Niwaai gives a long list of SU00CSNOTS, Lalji’s brother, thoir
mother, and finally himself, His witnesscs telk by role and are nob to bo
depended upon, MNiwazi married Lawlji’s daughter, so the likelihood is that he
was given the land either at tho time of his marringe or on Lalji"s death. I hold
that Niwazi suceeeded Taljl, Ibis not clear.at what partioular time the pro-
prietor agreed not to collect rent from Lalji. Anyway, it is fairly certain, that
ab least move that fifty years prior to tho institution of the suif, the holding
becamse a rent-free grant,

%3, Bince 1901 (1311 Hijri) the defendants have been. in possassion of the
1and and their names have been recorded as temants in the villnge papers,
Niwazi has stated that he gave the land to his sons, the defondants., Thore wag
a transfer, thovgh not evidenced in the manner roquired by lnw, The proprietor
has sued the defondants, thereby showing that he has accopted them as their
father’s successors. The defeudants have acquired tho land by consont of the
actual owner and by mutation of names in the village papers in 1908. I’rsctmn.lly,
Niwazi is the only person who can obtain possession back from them, Whothor
tho defendants are such succossors of Niwazi as is oontempleted by sentien 158,
remains to be decided, As tho propriotor has aceopted them i... 151, « nrayiees
I am of opinion that they should be considered Niwaui's succossors wmhm the
meaning of section 158,

I may point out that, even if the dofendants wore deolared proprietors
they cannot escaipe payment ; they must pay Tovenue, in place of xent,”
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On receipt of the findings the following order was passed i~

Banersr J.—In this a3 well as in the connected appeal

No. 707 of 1909, the question arises whether a transferec from a
rent-free grantee can be regarded asa successor of the grantee
within the meaning of rection 158 of the Agra Tenancy Act. The
question does not seem Lo Le covered by any authority and is one
of some imporiance. I, thercfore, refer this and the connected
~ appeal No. 707 of 1909 to a Bench of two Judges.

Munshi Gulzari Lal (for Babn Benode Behari), for the
appellants.

Mr. 4. E. Rywves, for the respondent.

Sranrey, C. J., and BANERIL, J.—~The suit ¢ut of which this
- appeal has aricen was brought Ly the respondent for the resump-
tion of a rent-free grant. The defenee was that under section
158 of the Agra Tenancy Act the defendunts had acquired pro-
prietary title by 1eason of the land having been held rent-free by
the original grantee and by two successors to the grantee for a period
of upwards of 50 years. It has been found that the grant was
made to one Lalji more than 50 years ago, that upon Lalji’s
death his son, Niwazi, made a gift of it to the defendants, It is
contended that by the expression “successors to the original
grautes’ in section 150 of the Agra Tenancy Act, it was intend-
ed that the grant must be in the possession of lineal descendants
~ of the original grantee, It may be that the intention of the Tegis-
lature was that this should be so, but the word used is “saccessors,”
aud that word is wide enough to include not only an heir but
a transferee also. We have to construe the section as it stands,
and we are nob compctent to place any limitation on the
Janguage used by holding that the word ¢successora’ does not mean
auccessors of every description, including o transferee, but only
suceeszors by right of inheritance. The same view was taken by
our brother RicBARDS in Second Appeal No. 175 of 1910, decided
on the 14th of February, 1911, which has not yet been reported.
Agccordingly we allow the appeal, set aside the decree of the
lower appellate court and restore that of the court of first instance
with costs in all courts,

Appeal allowed.
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