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only to deoide whether or not the defeadant purported to act in his 
capacity as municipal officer, and if we feld that he did so purport 
t o  a c t ,  th e n  it appears to ua that he was clearly eafcitled to the 
notice prescribed by section 49. Wo are not called upon to 
decide whether or not the defendant rendered hint^H liable- to 
damages for malicious pro3ecufcioa,if he acted with malice or with
out reasonable or probable cause. All that we decide is that he 
was entitled to the notice prescribed by the Act and not having 
received that notice the suit is not maintainable. The case is un
like the case which hai been relied upon by the learned advocate 
for the appellants, namely, that of Muhcmmacl Baddiq Ahmad 
v. Fanna Lai (1). In that caae the defendant did not purport to 
act in good faith in pursuance of the law, but he took advantage 
of his position as a police officer to commit illegal and tortious acts 
maliciously and without cause. That is a different case from tlie 
one now under consideration. In this case undoubtedly the 
defendant did purport fco act as member of the Municipal Board 
charged with the supervision of the sanitation of the town of 
Banda. The case is; more like the cane of BahUawar Mai 
V. Ahdul Laiif (2). We therefore dismis=j the appeal with 
costs.

Appeal dismissed,

Before S ir John Stanley, Km qlit, Ghiof if^stiee, and M r, J 'm tm  Bam rj%  
G E E A T  IH D IA N  PBNIISSTJLA. R A IL W A Y  COM PANY (PBTODAHai) 

GAH PAT E A I (P r,A iN O T).«
Act 2fo. I X o f  IQQO Cindian Bailways ActJ, section 77—  

company— Notice— Limitation— A o t N o . IX o/1908 (In d ia n  
schedule I ,  article 8 l— Waiver of notice,
Oerfcain goods were daspatoliQd o a  the 26th o f M arch, 1908, from  Bom bay 

t o  G-iiazipur. She goods -were losii in transit while in possGssion o f the Qroai 
Indian, Peninsula Railway Company. The consignee made a claim  against tho 
East Indian Railway Company, as the result ol which ho was ofierocl a  cortain 
sum as compensation by the assistant traffic manager of that company, w ho 
stated that he did so with the authority o f  the deputy trafUc managoc of the 
Great Indian Peninsula Eailway Company, Thoro was« however, no proof that 
any such authority had been given, and the offer was refusod. On tho 9tk

* Second Appeal "Eo. 938 of 191’.) from  a cloorea of Bri Lai, D istrict Judge of 
GliaKipur,.dai-ed Iho 2ad oi; August, 1910, reversing a dooroo of Bail N ath  Das, 
Munsif of Gliazipur, dated tho 24th of February, 1910.

(1) (1908) I. L. B., 23, All., 220. (2) (1907) I* E., 39 AH, m t
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tliG oonsignco brouglii; a suit againsli tho Qroafe lu d iaa  Peninsula 
Bailw ay Company lo r  damages for tlio lof5s of Mfs goods, buf> did. not give tke 
iiotica required by  soofcion 77 of tlie Indian Eailways Act, 1890. H o olaimod that 
cGEtain ooaditions grintod on tlie back of tlio railway rcoeipt relieved b iin  of tho 
necessity of giving notico under section 77. Held tbak this was not s o ; nor did 
the action of the assistant traffic m anagor of the B ast Indian Railway Company 
am ount to a waiver, of notice. T ho ,'Huii; was also barred by  lim itation under 
article 31 of the first schednlo to  tlie Indian t.im itation  A ct, 1908,

T h e  -Jcaots of this case were shortly as foilows ;—
The plaintiff’ s agent at Bombay Isoufc some goods to him at 

Ghazipiir. The goods never reached their clestijaation, and 
ultimately it was found that they had been stolen while in the 
custody of the defendaat oompaay oti the 1st of April, 1908.

On the 9th of August, 1909, the plaiatiff filed this suit against 
the company for the price of the goods lost and for damage?. The 
suit was defended on the grounds that no proper notice had 
been given and that the suit was barred by limitation. The 
Muniriif dismissed tiie sU.it holding that under section 77 of the 
Railways Act, I X  of 1890, no notice had been served of the 
defendants. The Judge decreed a part of the claim, holding that 
a letter of the acting traffic manager o f the East) Indian 
Railway, saying that he had been authorized by the deputy traffic 
superintendent of the appellant company to pay the plaintiff the 
actual value of the goods, was a sufficient acknowledgement of 
notice and that the suit conld nob be contested on that ground. 
The defendants appealed.

Pandit Ladli Prasad Zutshi, for the appellant.
The suit should have been filed within the period pre.scribed 

by articles 30 and 31 of the Jjimitation Act. The low® court 
decided this issue against the appellant relying on The Mrituh 
In d ia  Steam Navigation Go., Ld,, v. Mdjee Mahomed, M aeh  

Go^(l)f Eaasa^i v. The E m i In d ian  R ailw ay Company.
(2)j Mohaming Ohawan v. E m r y  Oonder, G em m l Traffi^o 
Mamigm\ Q, I. P. Mailway Company (S) and Dan Mull v, 
British India, Steam Navigation'' Gomfa%y (4). Ariiioles 80 
and SI wore amended by A ct’ I X  of 1908, and the Mlicgs 

.referred to were no longer applicable. Further, there was no 
acknowledgement which took the case out of the statute of
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(1) (1881) 1.1/. B-, 3 Mad., 107.
(S) (1883) I, Ij. B., 5 Mad,, S88.

(3) {1888) I. L. R„ 7 Bom., 478.
\i) (188G) I. L . R., la  Calc,, 477.
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1911 limitation. The acknowledgement relied on was a letter from 
the assistant traffic manager, East Indian Railway, in wbioli he 
stated tTiat he was authorized by the deputy traffic manager of 
of the Great Indian Peninsula Railway, to offer to the plaintiff 
Kg. 499-7-3, being the amount to which he (the plaintiff) wa'=3 
actually entitled according to the sender's hijaJc.’’ The deputy 
traffic manager, Great Indian Peninsula Railway, “  emphatically 
denied ”  this fact. There was no evidence on the record to show 
that the assistant tra,ffie aianager had any authority to make this 
offer; Even if it he assumed that the assistant traffic manager 
had authority from the Great Indian Peninsula Railway to make 
an offer, such an offer would be without prejudice to their right 
to notice, and the offer not having been accepted, tho pl'iintiff 
was not entitled to rely upon this letter as an acknowledgement. 
It was admitted that no notice was given to the agent of the 
Great Indian Peninsula Railway,nnder section 77 of the Railways 
Act within six months from the date of the delivery of the goods 
for carriage by the railway. The learned District Judge held that 
under paragraph 4 of the printed notice at the back of the rail
way receipt, the claim -was to be made to the superintendent of 
the receiving station, and therefore the railway was to be deemed 
to have ■waived its right under section 77 of the Railways Act. 
Condition 5 of the railway receipt drew attention to section 77 
of the Railways Act. Paragraph 4 must be read with para
graph 5, and reading the two paragraphs together ib was obvious 
that it was not intended by paragraph 4 to relieve the plaintiff 
of his liability of giving notice required by section 77 of the 
Railways Act; 0 , 1. P. Ry. Go. v. Ohdndra Bai (1).

Mr. Ahmad Karim, for the respondent, submitted that the 
suit was not barred by limitation, as the period should be comput
ed from the last letter sent by the East Indian Railway after 
consultation with the Great Indian Peninsula Railway, the 
letter in which the latter company expressed their wilUnguesg 
to pay the actual price of the goods sent but not the damages 
claimed. He referred to section 19 of the Limitation Act. 
Further that it was inequitable that the siiifj having boon delayed, 
by the admission of liability by the company  ̂ the latter slioiild

(1) (1906) X. I j, 28 AU., 652,



now be allowed to sefc up the defence of limitation. As regards igis
4lie rulings cited on tlie question, o f notice, he submitted that in — —
none of them waa the question of admission b j  the railway Inman
Company or the directions printed at the back of the railway 
receipt brought to the notice of the courfc. The 4th paragraph Gompakx
of these directions had been put in. to facilitate the work of the G-iOTi.a? Rai. 
agent by allowing notice to be given to the assistant traffic 
manager. There was a clear distinotioa betweea thia paragraph 
and the next, which reproduced the wording of the Railways 
Act. He submitted that the right of an agent ,to receive notice 
had been delegated by him to the subordinate sfcaff, and this form 
had the sanction of the Government of India. Therefore, if the 
notice came to the knowledge of the assistant tiafiSc superintend
ent, it was sufficient notice within the Act. Acknowledgement 
amounted to a waiver of notice— Chetti v. South In
dian Ey, Go., (1)—and also saved limitation. Besides it had not 
b^en shown that the appellants bad been, prejudiced in any *way.

S ta n le y , C. J. and B a n e k ji , J .—This appeal arises out 
of a suit for damages for non-delivery of a bale o f goods consist
ing of gauze which was consigned by the plaintiff’s agents in 
Bombay to him at Ghazipur on the 26fch of March, 1908. The 
goods were lost on the Great Indian Peninsula Railway, and it 
is stated that they were stolen in transit and that the thief was 
tried and convicted of the theft. Amongst the defences filed by 
the Groat Indian Peninsula Bailway Company was one based 
on section 77 of the Indian Railways Act, namely, that no notice 
of action as required by law was given to that company.

The court of first instance found that no notice was given and 
dismissed the plaintiff’s suit.

An appeal was preferred by the plaintiff, with the result that 
the lower appellate court held that the notice required by the 
Act had been waived by the defendant company j and also in 
view of the fact that an offer had been made to the plaintiffs 
for payment of a sum of Rs. 499-7-3 in satisfacbion of his claim, 
the company could not now be allowed to go behind this offer 
and set up the technical ground of defence, that no notice of the 
claim had been, served within the meaning of the section, above

(1) (1899) I .  L . B ,. 22 Mad., 137.
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1911 referred to. Accordingly bhafc court) reversed tihe decision oi; the 
courfc below so far as regards the Great Indian Peuinsala Rail-, 
way Company, and allowed the plaintiff’s claim as against that 
company but dismissed it a'3 regards the Easb Indian Railway 
Company.

From the decree of this court the presenb appeal lias been 
preferred, and the main grounds of appeal are two : first, that no 
notice having been served wiijhin the meaning of wee lion 77 of 
the Indian Railways Act, the suit ŵ 'as bound to fail as against 
the Great Indian Peninsula Railway | that there was no waiver 
oi the requisite notice, and that the court below was tliereforo 
wrong in allowing the plaintiffs’ claim. There is a further 
ground of appeal, namely, that) the suit is barred by limitation, 
not having been brought within one year from tlie date on which 
the goods ought to have beau delivered.

As regards the first question it is not dispufced that notico 
was not served upon the Great Indian Peninsula Railway Com
pany pursuant; to the provisions of section 77 of the Indian 
Railways Act. That section provides that “ a person shall not be 
entitled to compensation for the loss of goods delivered to be' 
carried by railway nnless his claim to compensation has been 
preferred in writing by him or on his behalf to the railway 
administration within six months from the date of the delivery of 
the goods for carriage by railway.’  ̂ Under section 140 of the 
same Act a notice or other dooiiment req^uired, or authorized by 
the Act to be served on a railway administration “ may be served 
in the case of a railway administered by a railway company, 
as is the Great Indian Peninsula Railway Company, on the agent 
in India of the Railway Company, by delivering the notice or 
other document) to the agent; or by leaving it at his oSice ; or 
forwarding it by post in a prepaid letter addtes. êd to the agent 
at his o£6ce and registered under part III  of the liidian Past 
Office Act of 1866.’’ The mode of service u p o n  the G re iit Indian 
Fenlasula Railway Company would ordinarily In tlio  a b s e n c e  

of a provision such as this, be effected by service u p o n  tlio 
company at their head office in London. This mode of eervice 
had beau prescribed, no doubt, for the purpose of saving the delay 
and the expense which would attend service in London, In this
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case no service either under sectioa 140 or directly upon the jgjj

Gbka®defendant company in London was effected. Consequently it 
would seen that the learned Mnnsif was right in holding that Ivmm
the suit could not be maintained. The learned District Judge, 
liowev'er, was of opinion that section 140 was not exhaustive and Convmr
that a mode of service was prescribed by a condition which Gibpat Bat, 
appears on the back of the roceipb form in use on. the Great 
Indian Peninsula Railway on the consigament of goods to them 
for carriage. The condition runs as follows

“  That all olaim s against the railway for loss or dam ago to goods m ust Ibo 
m ado to tho clork in  oliarge of the station to -whioh tlxoy liave bcoii hoolced bofora 
clolivory is taken, and tliat a w ritten statoment of tho dosaription and contents 
of tho artiolos miasing, or of tho damage roooivod m ust bo sent foEtliwith to the 
tfalfio snporiutondent of the district, or goods suporintondent at Bom bay, W adi 
Bundar, in w hich the forw arding or receiving station is s itu ated ; otherwise 
tho railway w ill be freed frora responsibility.”

The learned Judge observes thab this paragraph lays down 
tho procedure to be followed by consignors in case of the loss 
o f goods and it forms parfc of the legal contract between the 
Great Indian Peninsula Railway Company, and the consignor.”
He held that where a consignor sends in a claim in accordance 
with tte provisions of the said paragraph, the railway company 
is bound to treat it as a pi’oper notification of his claim to compen- 
aatiion within the meaning of section 77, and that it is not then 
necessary to serve a nobice in any of the ways mentioned in 
,‘;oction 140 or otherwise. He found upon the evidence that the 
plaintiff did prefer his claim in writing to the traffic superinten
dent of the district in which the receiving station, is situate, and 
that the assisfcant to the traffic manager, East Indian Bail- 
way, after communicating with the Great Indian Peninsula Kail
way, entertained the plaintiffs’ claim and offered to pay him 
Rs. 499-7-S, the valuo of the goods lost. He therefore held that 
the ijiotice which was given by the plaintiff* was eufficienb notice 
within the meaning of section 77, He further found that by the 
offer of the assistant traffic manager of the East Indian Kail way to 
pay Rs. 499 odd damages, the Great Indian Peninsula Kailway 
4HU8tj be taken to have waived their right to the notice required 
by law. We are unable to agree with the learned District Judge 
In the view whicl\he formed. If the learned Judge hjs,d read the*



1911
condition oa the reoeipt form following the one upon which he 
relied, he would have found that it was nob the intention of the 

S dian company that the provision upon which he relied should relieve 
plaintiff from the necessity of complying with section 77 of 

OoMPANs the Indian. Railways Act. Condition 6 provides that by fsection 
GANpir Bai. 77 oE the Indian Railways Act, 1890, person shall not be 

entitled to a refund of an. overcharge in respect; of animals or 
goods carried by railway, or to compensation for the loss, 
destruction or deterioration of animals or goods delivered to be 
so carried unlesa hia claim to the refund or compensation has been 
preferred in writing by him or on. his behalf fco the railway 
company wifchin six monihs fiom the date of tho delivery of the 
animals or goods for carriage by the railway.”

This condition gave notice to the consignors that section 77 " 
of the Railways Act must be complied with. Paragraph 4 must 
be read in connection with it, and reading the two conditions to
gether, it is obvious that it was not intended by condition 4. to 
get rid of the obligation which lay upon the plain.tiil of giving 
notice of action as required by section 77 of the Indian Railways 
Act. This was expressly decided in the case of 
Peninsula Mailway Compcmy v. Ghmidm Bai (1) by a Bench 
of which one of us was a member. In that case the provi
sion's of section 77 were considered, and abo of soction 140.
It was pointed out that the notification of a claim prescribed by 
section 77 may be given either to the railway administration as 
defined in section 3, sub-section (6), or in any of the ways men
tioned in section HO ; that it was necessary for the plaintiff to 
l>rove service of notice of his claim upon the Great Indian 
Peninsula Railway Company at their office in London or else in 
any of the ways prescribed in section 140, and that there having 
been no proof of any such service, and the time of such service 
having expired, the suit was not maintainable. The learned 
District Judge, referring to this and other rulings, observes that 
these rulings were in his opinion not applicable to the present 
case, as in none of the cases which resulted in those rulings, did 

'• the defendant railway company ever admit the claim of the 
plaintiff or offer to settle It out of court. Moreover, the ques
tion ’whether oompHance with the directions contained in pafa- 

<1) (1906) I  Ii. B ., 28 All,, S53.
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graph 4 of the notice mentioned hereinbefore meets the require- igu 
.mentg of section 77 and reuclera the service of notice under '"'TqlbIt 
section 140 unnecessary was never raised in those cases.'̂  As we Ihdian1 - ' PbNINSUIiA*ha^e pointedout, the directions contamed in paragraph 4 B&iwat

' obviously do not avail the plaintiff in view of the fact that in the Oombass
subsequent paragraph the necessity for the observance o£ section. G-AroA® Eai,
77 is expressly stated, Tt appears to us that the learned Dis
trict Judge must have overlooked paragraph 5 'which succeeds 
the paragraph upon which lie relied.

Then as to waiver, it is said that the assistant traffic mansger ,
of the East Indian Eailwaj stated tbab he had authority from
the deputy liraffic manager of the Great Indian. Peninsula EaE- 
way Company to offer to the plaintiff Es. 499-7-3 compensation,, 
and it is contended that this amounted to a waiver of notice on 
the part of the Great Indian Peninsula Railway Company. We 
are unable, to hold that there was any waiver. In. the first place 
the district traffic manager of the Great Indian Peninsula Rail
way Company repudiated the allegation that he gave any author
ity for the making of any offer to the plaintiff. The assistant 
traffic manager was not summoned to prove the letter of authority 
which he alleged he had received. There is nothing to show that 
the Great Indian Peninsula Railway Company ever waived their 
right to notice of the claim. On the contrary, they in their 
.written statement relied upon the absence of notice, and there is 
nothing upon the record to justify ua in holding that they waived. 
thexL*- rights in this respect. Even if it be assumed that the 
Great Indian Peninsula Railway Compan.y authoriixed the assist
ant tra<ffic saperintondent o f , the East Indian Railway Company 
to make an offer, such an offer would be without prejudice to 
theirjrights, aud the offer not having been accepted, it could nofi 
be held that they were not entitled.to reJy upon the pleas which 
they had set up in their defence, Upon this point, therefore, 
we think that the learned District Judge was wrong In reversing 
the decision of the court of first instance.

*=Thore h  bcsinos thb another ground of defence which appears 
to US’ to, be fiital i;o the plaintiffs’ claim, and that is the plea based 
on the statute of liiiiitation. Jtrticlo 31 of the Limitation Act 
(Act Ko. I X  o*f 1908) prescribes the period of limitation for a

76
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1911 suit for comiiensafcion for non-delivery of goods. In this article 
the former article of limitation wag modified aud cerlaiii words 
introduced, so as to adapt the article to the ease of a claim such 
as the present one for damages or compensation for non-delivery 
of goods. The article is as follows:—“ Again-jt a carrier for 
compensation for non-delivery of or delay in delivering goods  ̂one 
year from the time when the goods ought to be delivered.”  The 
goods, as we have said, were consigned to the plaintiffs on the 26th 
of March, 1908, and the suit was not instituted until the 9th of 
August, 1909. The period within which the goods in this case ought 
to have been delivered would not exceed a fortnight, or at the out* 
side three weeks from the time when the goods were consigned 
at Bombay. Several months over and above one year from this 
time, therefore, had elapsed before the suit was instituted. As 
an answer to this plea, it is contoadod that there wa.4 an acknow
ledgement which took the case oat of the statute of limitaliotu 
That acknowledgement is the letter from the assiatanb traffic 
superintendent of the East Indian Eaihvay Company ofFeting 
to pay the sum of Es. 499-7-3, in full satisfaction of the plain
tiffs’ claim. There is no evidence before the court which would 
Jastify ns in holding that the Qreat Indian Peniasula Railway 
Compaoy ever gave authority to the assistant traffic superinten
dent of the East Indian Eailway to make this offer. There is 
no evidence that the Great Indian Peninsula Railway Company 
ever admitted liability in respect of this sum. We, therefore, 
are unable to say that there wag any such acknowledgement by 
the Great Indian Peninsula Railway Company such as would 
prevent the operation in their favour of the Statute of limi
tation.

Upon these two main points which have been taken by the 
learned vakil for the defendant railway company, we think 
that the appeal should be allowed, and we must set aside the 
decree of the lower appellate court so far as regards the 
Great Indian Peninsula Railway Company. We, accordingly, 
allow the appeal of the company, set aside the decree of the 
lower appellate court and restore the deoreo of the comrt o f first/ 
instance. Under the circumstances we make no order ai to the 
costs of this appeal, or as to the costs in the lower appellate court.

A '^ n l  de0rm^n


