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only to decide whether or not the defendant purported to act in his
capacity as municipal officer, and if we ffad (hat he did so purport
to act, then it appears to us that he was clearly entitled to the
notice preseribed by section 49. We are not called upon to
decide whether or not the defendant rendered himwslf liable. to
damages for malicious prosecution, if he acted with malice or with~
out reasonable or probable canse. All that we decide is that he
was entitled to the notice prescribed by the Ach and nob having
received that notice the snit is not maintainable. The case is un-
like the case which has been relied upon by the lesrned advocate
for the appellants, namely, that of Muhammad Saddiq Ahmad
v. Panna Lal (1). In that case the defendant did not purport to
act in good faith in pursuance of the law, but he took advantage
of his position asa police officer to commit illegal and tortious acts
maliciously and without eause. 'Chotis adillerent case from e
one now under consideration. In this case undoubtedly the
defendant did purport to act as member of the Municipal Board
charged with the supervision of the sinitation of the town of
Bands, The case is’ more like the case of Balkhiowar Mal
v. Abdul Lutif (2). We therefore dismiss the appeal with
coats. :
Appeal dismissed.

Before Sir John Stanley, Enight, Chicf Jz%st'zae, and Mr. Justice Banerji.
GREAT INDIAN PENINSULA RAILWAY COMPANY (DEFENDANT
v, GANPAT RAT (Prorvriog)® -

Act No. IX of 1890 (Indiann Railways det), section TT-Suit o i :

compamy—Notice—Limitation—Act No. IX of 1908 (Indian 1.

schedule I, article 31—Waiver of fotice,

Certain goods were despatohed on tho 26th of March, 1908, from Bombay
to Ghazipur, Tho goods were lost in transit while in possession of the Groat
Indian Peninsula Railway Company. The consignee made & claim against tho
Fast Indian Railway Company, as the rosult of which he was offered o corlain
sum ag compensation by the assisbant traffic manager of that company, who
statod that he did so with the authority of the doputy iraflic manager of the
Great Indian Peninsula Railway Company, Thore was, however, no proof {hat
any guch authority had been given, and the offor was refused, On the 9th

. *Second Appeal No. 938 of 1914 from a docroa of Bri Lal, District Judge of
Ghazipur, daied the 2nd of August, 1910, revorsing & deores of Baij Nath Das
Munsif of Ghazipur, dated tho 24th of February, 1910 !

(1) (1903) I L R, 35 All, 220, (2) (1907) I, L. B., 29 AlL, 567,
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August 1909, the oonsigneo bronght a suit against the Groat Indian Peninsula
Railway Company for damages for the loss of his goods, bub did not give the
notice roquired by section 77 of the Indian Railways Act, 1890, Hao claimoed thab
cortain conditions printed on the back of thoe railway receipt relieved himn of the
nacessity of giving notice under seetion 77, Held bhat this wasnot so; nor did
the action of the assistant traffic manager of the Hast Indian Railway Company
amount to & waiver of nolice, The rsuit was also barred by limitation under
" article 81 of the first schedule to the Indian Timitabtion Act, 1908.

Tue facts of this case were shortly as follows tmm

The plaintifi’s agent at Bombay 'sent some goods to him ab

Ghaziput, The goods never reached their destination, and
ultimately it was found thab they had been stolen while in the
custody of the defendant company on the Lst of April, 1908,
. On the 9th of August, 1909, the plaintiff filed this suit against
~t,hé'company for the price of the goods lost and for damages. The
suit was defended on the grounds that no proper notice had
been given and that the suit was barred by limitation. The
Munsif dismissed the suit holding that under section 77 of the
Railways Act, IX of 1890, no notice had been served of the
defendants. The Judge decreed a part of the claim, holding that
a latter of the acting truffic manager of the East Indian
Railway, saying that he had been authorized by the deputy traffic
superintendent of the appellant company to pay the plaintiff the
actual value of the goods, was a sufficient acknowledgement of
notice and that the suit could not be contested on that ground.
The defendants appealed,

Pandit Ladli Prasad Zutshi, for the appellant.

The suil should have been filed within the period prescribed
by arficles 80 and 31 of the Limilalion Act. The lower court
decided this issue against the appellant relying on The British
Indsa Steam Nawvigation Co., Ld., v. Hajee Malhomed ZEsack

& Co. (1), Huassaji v. The Eust Indion Railway Company.

(2), Mohumsing Chawan v, Henry Conder, Gemeral Traffic
Manager, @. 1. P. Railway Company (3) and Dan Mull v,
British India Stewm Navigation® Company (4). Articles 80
and 81 were amended by Act IX of 1903, and the rulings
~referred to were no longer applicable. Furtber, there was no
acknowledgement which took the case out of the statule of

1) (1861) 1. T o, 8 M, 107, (3) {1889) T, L. R., T Bom,, 478,
((a; Ema)g LT R Mad, 388, (4) (16%) 1. L. R, 12 Calo., 477,
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limitation, The acknowledgement relied ou was a letter from

the assistant traffic manager, East Indian Railway, in which he.
stated that he was aushorized by the deputy traffic manager of

of the Great Indian Peninsula Railway, to offer to the plaintiff

R, 499-7-8, being the amount to which “ he (the plaintiff) was

actually entitled according to the sender’s bijuk.” The deputy

traffic manager, Great Indian Peninsula Railway, ¢ emphatically

denied *’ this fact. There was no evidence on the record to show

that the assistant traffic manager had any authority to malke this

offer. BEven if it be assumed that the assistant traffic manager

had authority from the Great Indian Peninsula Railway to make

an offer, such an offer would he without prejudice to their right

to notice, and the offer not having been accepted, the plaintiff

was not entitled to rely upon this letter as an acknowledgement,

It was admitted that no notice was given to the agent of the

Great Indian Peninsula Railway,under section 77 of the Railways

Act within six months from the date of the delivery of the goods

for carriage Ly the railway. The learned District Judge held that

under paragraph 4 of the printed notice at the back of the rail-

way receipt, the claim was to be made to the superintendent of
the receiving station, and therefore the railway was to be deemed

to have waived its right under section 77 of the Railways Act.
Condition 5 of the railway receipt drew attention to section 77

of the Railways Act. Paragraph 4 must be reand with para-

graph 5, and reading the two paragraphs together it was obvious
that it was not intended by paragraph 4 to relieve the plaintiff
of his Liability of giving motice required by section 77 of the
Railways Act; @. 1. P. Ry. Co. v. Choimdra Bui (1),

Mr. Ahmad Karim, for the respondent, submitted that the
suit was not barred by limitation, as the period should be comput-
ed from the last letter sent by the East Indian Railway after
consultation with the Great Indian Peninsula Railway, the
letter in which the latter company expressed their willingness
to pay the actual price of the goods sent but not the damagos
claimed. Ho referred to section 19 of the Limitation Act.
Further that it was inequitable that the suit having been delayed.
by the admission of liability by the company, the latter should

(1) (1906) L. I, R., 28 AIL, 552,
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now be allowed to set up the defence of limitation, As regards
-the rulings cited on the question of notice, he submitted that in
none of them was the question of admission by the railway
Company or the direetions printed at the back of the railway
receipt brought to the notice of the court. The 4th paragraph
of these directions had been put in to facilitate the work of the
agent by allowing nolice to be given to the assistant traffic
manager. There wWas a clear distinction between this paragraph
and the next, which reproduced the wording of the Railways
Act, He submitted that the right of an agent to receive notice
had been delegated by him to the subordinate staff, and this form
had the sanction of the Government of India. Therefore, if the
notice came (o the knowledge of the assistant traffic superintend-
ent, it was sufficient notice within the Act. Acknowledgement
amounted to a waiver of notice—Perdannan Chetli v. South In-
dian Ry. Co., (1)—and also saved limitation. Besides it had not
been shown that the appellants had been prejudiced in anyway.

Sranrey, C. J. and Baxenrgy, J.—This appeal arises ous
of a suit for damages for non-delivery of a bale of gooda consist-
ing of gauze which was consigned by the pluintiff’s agents in
Bowbay tohim ab Ghazipur on the 26th of March, 1908. The
goods were lost on the Great Indian Peninsula Railway, and it
is stated that they were stolen in transit and that the thief was
tried and convicted of the thefs, Amongst the defences filed by
the Groat Indian Peninsula Railway Company was one based
on rection 77 of the Indian Railways Act, namely, that no notice
of action as required by law was given to that company.

The court of first instance found that no notice was given and
dismissed the plaintiff’s suif.

An appeal was preferred by the plaintiff, with the result that
the lower appellate court held that the notice required by the
Act bad been waived by the defendant company ; and also in
view of the fact that an offer had been made to the plaintiffs
for payment of a sum of Rs. 499.7-3 in satisfaction of his claim,
~ the company could not now be allowed to go behind this offer
~and set up the technical ground of defence thab no notice of the

‘olaim had been served within the meaning of the section above
(1) (1889) I T, R, 92 Mad,, 137,
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referred to. Accordingly that court reversed the decision of the.
court below 80 far as regards the Great Indian Peninsula Rail-
way Company, and allowed the plaintiff’s claim as against that
company but dismissed it as regards the East Indian Railway
Company.

From the decree of this court the present appeal has been
preferred, and the main grounds of appeal are two: first, that no
notice having been served within the meaning of section 77 of
the Indian Railways Act, the suit was bound to fail as against
the Great Indian Peninsula Railway ; that there was no waiver
of the requisite notice, and thab the court below was thercfore
wrong in allowing the plainti{ls’ claim, There is a further
ground of appeal, namely, that the suit is barred by limitation,
not having been brought within one year from the date on. which
the goods ought to have been deliverad.

As regards the first question it is not disputed that nobice
was not served upon the Great Indian Peninsula Railway Com-
pany pursnant to the provisions of section 77 of the Indian
Railways Act. That section provides that “a person shall not be
entitled to compensation for the loss of goods delivered (o be
carried by railway nnless his claim to eompensation has been
preferred in writing by him or on his behalf to the railway
administration within six months from the date of the delivery of
the goods for carriage by railway.” TUnder section 140 of the
same Act a notice or other document required, or authorized by
the Act to beserved on a railway administration “ may be served
in the case of a railway adwinistered by a railway company,
a8 is the Greab indian Peninsula Railway Company, on the agent
in India of the Railway Company, by delivering the notice or
other document to the agent ; or by leaving it at his office ; or hy
forwarding it by post in a prepaid lotter addressed to the agent

at his office and registered under part IIL of tho ludian Dot
Office Act of 1866.” The mode of serviee upon the Great Indian
Peninsula Railway Company would ordinarily in the absence
of a provision such as this, be effected by service upon the
company at their head office in London. This mode of service
had been prescribed, no doubt, for the purpose of saving the delay
and the expense which would attend service in London. In this
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case no service either under section 140 or directly upon the
defendant company in London was effected. Consequently it
would seen that the learned Munsif was right in holding that
the suit could not be maintsined. The learned District Judge,
however, was of opinion that seetion 140 was not exhaustive and
that a mode of service was preseribed by a condition which
appears on the back of the receipt form in use on the Great
Indiun Peninsula Railway on the consignment of goods to them
for earriage. The condition runs as follows :—

“That all claims againgt the railway lor loss or damago to goods must ho
mado to the olork in charge of the station to which they have beon booked before
dolivery is taken, and that a writton statement of the deseription and contents
of tho articlos missing, or of the damage rocoived must be sent forthwith to the
traffic superintendent of the distriot, or goods superintondent at Bombay, Wadi
Bundar, in which the forwarding or receiving station is situated; otherwise
the railway will be freed from responsibility.”

Tho learned Judge observes that ¢ this paragraph lays down
the procedure to be followed by consignors in case of the loss
of goods and it forms part of the legal contract hetween the
Great Indian Peninsula Railway Company. and the consignor,”
e held that where a consignor sends in a claim in nccordance
with the provisions of the said paragraph, the railway company
is bound to treat it as a proper notification of his elaim to compen-
sation within the meaning of section 77, and that it is not then
necessary to serve a notice in any of the ways mentioned in
section 140 or otherwise. Ile found upon the evidence fhat the
plaintiff did prefer his claim in writing to the traffic superinten-
dent of the disbriel in which the receiving station is siluate, and
that the assistant to the traffic manager, Hast Indian Rail-
way, after communicating with the Great Indian Peninsula Rail-
way, entertained the plaintiffs’ claim and offered to pay him
Rs, 499-7-3, the valuo of the goods lost. He therefore held that
the notice which was given by the plaintiff was sufficient notice
within the meaning of section 77, He further found that by the
offer of the assistant traffic manager of the Hast Indian Railway to
pay Rs.499 odd damages, the Great Indian Peninsula Railway
muss be taken to have waived their right to the nofice required
by law. We are unable to agree with the learned District Judge
in the view which,he formed. If the learned Judge bad read the
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condition on the receipt form following the one wpon which he
relicd, he would have found thit it was not the intention of the
company that the provision npon which he relied should relieve
the plaintif from the necessity of complying with section 77 of
the Indian Railways Act. Condition § provides that by wection
77 of the Indian Railways Act, 1890, ““a person shall not be
entitled to a refund of an overcharge in respect of animals or
goods carried by railway, or to compensation for the loss,
destruction or deterioration of animals or goods delivered fo he
so earried unless his elaim to the refund or compensation has been
preferred in writing by him or on.his behalf fo the railway
company within six months fiom the date of the delivery of the
animals or goods for carriage by the railway.”

This condition gave no‘ice to the consignors that seetion 77 -

of the Railways Act must be complied with. TParagraph 4 must
be read in counection with it, and reading the two conditions to-
gather, it is obvious that 1t was not intended by condition 4 to
goti rid of the obligation which lay upon the plaintiff of giving
notice of action as required by section 77 of the Indian Railways
Act. This was expressly decided in the case of Greal Indiam

Peninsula Railway Company v, Chandra Bai (1) by a Beunel

of which one of us was a member. In that case the provi-
sions of section 77 were considered, and also of soction 140,
Tt was pointed out that the notification of a claim prescribed by
section 77 may be given either to the railway administration as
defined in section 3, sub-section (6), or in any of the ways mon-
tioned in section 140; that it was necessary for the plaintiff to
prove service of nobice of his claim upon the Greut Indian
Peninsula Railway Company at their office in London or else in
any of the ways prescribed in section 140, and that thero having
been no proof of any such service, and the time of such service
having expired, the suit was not maintuinable. The learned
District Judge, referring to this and other ralings, observes that
these rulings were in his opinion not applicable to the present
case, as in none of the cases which resulted in those rulings, did
the defendant railway company ever admit the claim of the
plaintiff or offer to settle it oub of court. « Moreovor, the ques-

tion whether compliance with the directions contained in Tara-
(1) (1906) L. L, R., 28 AlL,, 553,

N
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graph 4 of the notice mentioned hereinbefore meets the require-

_ments of section 77 and renders the service of netice under
section 140 unnecessary was never raised in those cases.” As we
have polnted:out, the directions contained in paragraph 4
“obviously donot avail the plaintiff in view of the fact that in the
subsequent paragraph the necessity for the observance of section
77 is expressly stated. Tt appears to us that the learned Dis-
triet Judge must have overlooked paragraph 5 which succeeds
the paragraph upon which he relied.

Then as to waiver, it is said that the assistant traffic manager .

of the Eust Indian Railway stated that he had authority from
the deputy fraffic manager of the Great Indian Peninsula Rail-
way Compsany to offer to the plaintiff Rs. 499-7-3 ecompensation,
and it is contended that this amounted to & waiver of notice on
the part of the Great Indian Peninsula Railway Company. We
-are unable to hold that there was any waiver. In the first place
the district traffic manager of the Great Indian Peninsula Rail-
way Company repudiated the allegation that he gayve any author-
ity for the making of any offer to the plaintiff. The assistant
traffic manager was not summoned to prove the letter of authority
which he alleged he had received, There is nothing to show that
the Great Indian Peninsula Raﬂway Company ever waived their
‘right to notice of the claim. On the contrary, they in their
' written statement relied upon the absence of notice, and there is

nothmg upon the record to justify us in holding that they waived

thelr rights in this respect, Even if it be assumed that the
Great Indian Peninsula Railway Company authorized the assist-
ant traffic uperintondent of . the Hast Indian Railway Company
to make an offer, such an offer would be without prejudice to
their.rights, and the offer nob having been accepted, it could not
be held that they were not entitled to rely upon the pleas whxch
they had set up in their defence. Upon this pomb therefore
we think that the learned District Judge was wrong in reversing
the decigion of the court of first instance.
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“*There is bomdo-, this another ground of defenee which appears -

to us to.be futal to the plaintiffy’ claim, and that is the plea based

on the btahute of limitation. Axticlo 81 of the Limitation Act

(Act No, IX of1908) presoribes the period of hmltatmn for a
76



1911

GREAT
INDIAN
PENINsULA
Ramway
ConpaNy

'vl
GaxpAr Rax,

552 THE INDIAN LAW REPORTS,  [VOL. XXXIIIL

suit for compensation for non-delivery of goods. In this article
the former article of limitation was modified and cerlain words
introduced, so as to adapt the article to the case of a claim such
as the present one for damages or compensation for non-delivery
of goods. The article is as follows:—“ Against a carrier for
compensation for non-delivery of or delay in delivering goods, one
year from the time when the goods ought to be delivered.” The
goods, as we have said, were consigned to the plaintiffs on the 26th
of March, 1908, and the suit was nob inslituted uuntil the 9th of
August, 1909, The period within whichthe goods in this case ought
to have been delivered would not exceed a fortnight, or ab tho out-
side three weeks from the time when the goods were consigned
at Bombay. Sevcral months over and above one year from this
time, therefore, had elapsed before the suilb was instituted. As
an answer to this plea, it is contended that there was an acknow-
ledgement which took the case out of the statubte of limitation.
That acknowledgement is the letter from the assistant traffie
superintendent of the Fast Indian Railway Company offering
to pay the sum of Rs. 499-7-3, in full satisfaction of the plain-
tiffs’ claim. There is no evidence before the court which would
justify us in holding that the (reat Indian Peniusula Railway
Company ever gave authority to the assistant traffic superinten~
dent of the East Indian Railway to make this offer, There is
no evidence that the Greab Indian Peniusula Railway Company
ever admitted liability in respect of this sum. We, therefore,
are unable to say that there was any such acknowledgement by
the Great Indian Peninsula Railway Company such as would
prevent the operation in their favour of the Siatule of limis
tation.

Upon these two main points which have been taken by the
learned vakil for the defendant railway ecompany, we think
that the appeal should be allowed, and wo must sei aside the
decree of the lower appellate courb so far as regards the
Great Indian Peninsuls Railway Company. We, accordingly,
allow the appeal of the company, set uside the decree of the
lower appellate court and restore the decrec of the court of first
instance. Under the cixcumstances wo make no orler a; to the
costs of this appeal, or as to the costs in the lower appellate court,

Appeul deoreed,



