
2911 Before Sir Jo7m Bimilcy, Knight, Chief JusUee„ ami Sir. Jusdco Ikmarji,
March 24, JUGAL K ISH O R E  akd anO'XIIur (PiuAwi’nw s) JU G A L  IvIS’fTOEl*!
------------

Act (LocalJ  I  of 1900 (U n ik d  rroimeen ITuuidpaliikf^ A clJ, scalion i Q -S u U  
(ifjcdnst a memler o f  a M unidpal Board for <lmna<jes~— W0 li('-8 *^Ad jmrikn'U 

ing tohs (lono in offidal cajiaoUy.
A memlioi; of; a  Muixieipal Board, as siicli mciaboi*, inaclo a wpoEfc to iiho Board 

whioli resiiltod in flio pi’oscctifum of coriaoi popHouB for {ti iminicupal offonco. Tho 
porsonB prosooutoci woro aoqulUjCtl, jind lliercaftcr lilcd n yuit lot (Itunagos 
iot malicious prosccutioa againat tlio naakor of tlio roporl;. llcU l iluit Oio 
dofoudant was oatitlod to ilie iiotioo |;vi'OYifl(j(l foi: liy Bociitm 40 oi! ilio Munici* 
palifaies Act, 1900. Muhammad Saddig AJimad v. l\vmui L u l  ( I j  dii-iUug- 
uished.

T h is  was an appeal under section 10 of the; LottiGrs Patent 
from a judgement) of K a k a m a i ’ H u sa in -, «T. Tho fautH of the ease 
are stated in the judgement imdei’ appoal; which wiifs as fo l

lows !«—
TIio fuels aw  as followa :--P and i5  Jvigal KIhIioi-o \?aH a M tm ioipal OommiH'* 

sioiioi at Banda and was in chargo of tlio BuporviBion of llio sanitation of tlxo town. 
He Kubraittod a report to tlio M unicipal Seorotftry to  iho eHoot that dirty watoi: 
was flo%Ying from the Ixoitso of Jugai Kialioro and Baelia L ai and tliat thoy sliould 
1j8 prosecutcd luador tlio provisioas of tho M unioipal Act. .tTiiciy ^voro proscoutud 
in  th.0 court of the [Dalisildar and woro acrjuittod. Thoy tlion hrouglit tlio su it ' 
out of -vvliicli this appeal lias arisoxi for dama^oa, H io  court of flrafc insirtndo

■ dQoraod theii claim. Tho dofondiuil; appoalod, and ono of tho pointn in. tho Jowoi: 
appellate court was, that In tho ahsonco of a notice required by aoction 49 of tho 
N -W . P. and Oudh Mimlcipalibios Act I  of 1900, tho suit was ttoti Bmin- 
tiainahlo. tChe lower appellato court acooptod that xiloa and decrood tho appeal/ 
In  ita jjudgoment that oourt romarkod as followB ‘ The lower court Ikih found 
fihafc no noticG 'was required as tho dofoadant acted on Iiis own rc'flpnnsibili f.y utider 
tho colour of law. Tho case ot SaclcUĝ  Muhammad Ahmad v,l\t%na, L u l  { l )  m 
seforrod to. Hhe circumBtaacea oi that oaso appear to xuo ti) lio vory iliHuront from 
those of tho prosent oaso. In  this caso a report was mafhi hy a Juomhorof ths 
Municipal Board to tho Secretary in  regard to a jnatlor, mtmfily iiaiutaiion, wliich 
tho Board had doputoa that momhor to look aflor. In  my opinion the aet ooni- 
plained of, namely, tho prosecution, purported to ho done l).y Uh; thsfendiint i «  his 
capacity as niomher, and a notico undor acotion 40 wa.i rctfuh’cd. I ’oy theso 
reaaone I  must allow this appeal and ordfjr that tho suit ho diHUiitirfed. Aa It ha« 
been decided on a technical x)oint, I ordor that tho pariJoij pay thotr ow Jicosti in 
both courts, ’

3?ho piftlntiffs havo profccred a Bcci-viid appeal to thhs com:!, aad the p lot M m '  
ia that on tho feota found no noticc undo}; fifutf.iuii 49 o f tho H «W . P . a n i  Ondh

® Appeal No, 11 of 1911, under section 10 of tho Leti&is PatOEii 

<1) (1903) I. Xj, lh,’m All, «  ,
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M unicipalities Aot was reguiredj and tliat tHo loweu appellate oouct Bhotild not 
tav e  dismissed the suit. Objootiona Iiava l)6Ba filed on bohalf o f tlio dofendaiit 
to the efioot that he should have boan allowed coats in  both the ootii’ ta below. 
The learned advooate for the appollants in  support of h is oouteation oitod the 
following authorities '.—-Theobald v. Grialmiarc (1 ) ;  Attorney-Qefieral v. Ifac7s- 
Hiey Local Board (2 ) ;  ShaheUadeo Shaluimhah B&gum v. Fergusson (3 ); Jorjendm 
Wath Boy Bahadur v. I . G .  Fnco  (4 ) ;  GoUcotor of JBijnorr. M M w m r (H ); 
Muham^nad Saddiq Ahmad y. Fanna L a i  (6). W ith  roforenoa to thq abovo 
authorities he contends that it w as not sufHoieat in  order to entitle tho defendant 
to a notice under section ^9 of the M unicipalities A ct  that ho (defendant) should 
have been acting as a M unicipal Oommisgioner. I t  was further necessary that ha 
should haYO been acting in  good faith in  the discharge of his olBoial duties, A t 
first he oontendod that the defendant in  order to bo eutitlod to nofcioQ should hate 
shown that he, in  the osercise of hia official functions, had  no moti-ve of gratify
ing a private grudge against the plaintifis, but finding that no aut;hority favoured 
this view, he contended that the defendant should have proved that ho reported 
against the plaintifi's in  his official capacity,

"T h e  case of Shahebsadae Shahwishah Begum  v. Fergii,ssori(S), following the 
two English cases already m entioned, lo js  down the follow ing rule t - '  Tho cages 
in  w hich a public officer is entitled  to notico of su it nnder seetion 424 o f the 
Code, are those in  -which he is sued for damages for gome wrong inadvertently 
oonamitted by h im  in  the discharge of his official duties, and the object of giving 
notice is that i f  a  public body or officer entrusted w ith powers happens to, com.” 
m it an inadvertance, irregularity or wrong before anyone has a lig h t  to require 
payment in respect of that wi’ong, he shall have an opportunity of j^etting him 
self right, m aking amends, restoring what he has taken ox paying for the damage 
he has done.’ The above reason for giving notioo is taken from  the case of Attor- 
my-Chnsral y. Haolsney Looal Board [2). BibJamess BAOOir, Y .O ., remarked
* The policy of the law is that if th'ese public bodies entrusted w ith  powers for 
public ptirpoaes in  the course of essouting those powers shall happen to com m it 
any inadvertence, irregularity, or wrong, then Ijefore anybody has right to  regiiira 
paym ent from  them  ia  respoot of that wrong, they shall have an opiportunity of 
setting themselves r i g h t ; they shall have the period of one m onth  for the 

' purpose o f m aking amends or for restoring if they have taken a w a y  anything, 
and for ppoying for if they have done any damage. ’

“  An opyortunity to mal:o amends being the reason of the rule for notice it 
follov73 that if a public servant dosy any act iu the discharge of public duties and 
that act causes injury to somo one, tlu; iajnred person' prior to the institution of 
a suit for diima.go3 against thfi public servant is hound io givo him noiice of his 
iniention to sue. The recnarks of .Baxehji, j .  in Balihla,iuar Mai v. Ahdul Lalif 
(S').arc to the sam,o eficot. The learned Judge says :—‘ The suit is therefore a suit 
against a public oincer and in re^peot of an act puri)or!.ing to have Icon done by 
him in his official capacity , and the defendant was entitled to a notice under

19 (4) (1S97) I .L . B. 24Calo., 581.(1) (1818) 1 B . & Aid., 227 ;
R . R., 297.

(2) (1875)JL. B „  2d'Ec[., 626.
(3) (1881) I.tL .R .,^7 Oalo., 499.
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1911 seotion 424 of tliQ Code of Oivil PcooeSuus. Tliis oaso is distingtilsliablo fi'om tbati 
of Michavmad Saddiq 4-hmad v. Pmm Lai (li, tovahiah tha Jaarned vaW] fov 

> the appellaat referred, The oirqumstanoes of that oase are quite different, th.0 
ilefendaati havirtg acted ia that oase, not in his qaijaoity as a publio offices, but 
illegally and in bad faith. The oase more in Boint is that of JagmAra ŵth Boy 
V, Prioe (2) in which it was held that a notice was neoesaary nndej.' similar 
oiccumstanaos, ’ Tho oase of Bahhtaiuar lf«Z was under seotion d24 of tha Oodo
■ oS, Civii Pyooediire, but the principle ia applicable to oases under seotion 49 of tliQ 
Mlinioipalitieg L̂ot, I  of 1900,

» In the oase before me the finding of tha lowar appellate court is ‘ that tho aot 
complained of, namely, the prosecution, puKported to ba done by tha defendant 
itj his oapaoity as member,’ and there is nothing on the reoord to show that tho 
defendant, in reporting to the Secretary of tho Municipal Board that tho plaintiffs 
should ba prosecuted, aoted in any way in bad faith. I am, therefore, of opinion 
that tho lower appellate oourt is right in boldmg that tho defendmt was oatithi 
to notice under aeotion 49 of the Munioipalitie.s Aot, It is further eontoaded that 
it is not the report only but abo the looking after tho case against tho plaintiffs on 
behalf of the prosceutlon that oausod damage to them and that such looking after 
not being his oifioial duty, tho defendant cannot be deemed to have aotoi in good 
faith in the discharge of his public duties, There is no force in this contention, 
imsmuoh as tho lower appellate oourt has found that the prosecution purportod to 
be done by the defendant in his oapaoity as member. The result is that tho appeal 
fails and is dismissed with costs, Tho fower appellate oourt in my opinion was 
yight in not allowing costs to the defendant, I thecoforc dismiss the objections 
with costs*”

The plaiutiffr! appealed.
Dr. Tej Bahadur Sapru, for the appellanfcs.
The principle on which notice could be claimed was explained 

in Bkahehzadee Bkoihubnshah Begum v. Fergusson (3) and that 
w&B iollov}^d ill Muhammad 8‘Mdiq Ahmad v. Panna JOal (I}, 
The case relied oa by the defendant— Mdl  y, 
Abdul Latif (4)—was disfciuguishable, and came within the excep
tion enumerated by CiTNNiNfGaAM, J., in the case in 7 Calcutta. 
Where the defendant acted merely under colour of his office to 
satisfy some private grudge against the plaiatiffj he could not 
claim the protection of section 49• of the Municipalities Aot. 
There must be good faith on his part. He cited Aftovney- 
Qeneral v. Hackney Loeal Board (6).

Babii Fiyari Lai Banerji and Pandit Uman Shankar. 
Bajpai, for the respondent, were not called npon.

(1) (1903) I. Ii. B., 26 All,, 220. (3)
(2) (1897) I. Ii. 15., 24 Oalo., 584. (4)

(5) (1875) h. K., 20 B(j., (526,

1881) I. L. B„ 7 Oalc., 499 (502).
1S03) I. L. R., 291 All,,. 5^7,
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S ta n le y , 0 . aad Banek-ti  ̂ J.—This'appeal arises out of a 
ŝuifc for damages for alleged malioious proeeeiifcion. The defeodaub 
is one of two members of the Muiucipal Board of Banda who 
were chai'ged with the aapervisioa of the sai\itaUoti of the town. 
He made a repoct to the Secretary of the Mtmicipal Board to the 
effect that dirty water was found by him to be is-iuing from the 
house of the plaintiffs, thereby causing danger to public health. 
The Secre!;arj of the Board directed the proseeiition of the 
plaiutiffs, with the restilt that the Tah.sildar, before whom the ease 
was heard acquitted the accused. They thereupon iasuituted the 
suit oixS; of which thî  appeal has arisen. The first court gave a 
decree in the plaintiffs  ̂ favour and awarded them damages. 
Upon appeal the learned District Judge held that the defendant 
was entitled to the notice prescribed by section 49 of tlie Muni- 
cipalifcies Act (I of 1900), and that no such notice was served, and 
accordingly dismissed the suit. Section 49 of the Municipalibies 
Act prescribes that “ d o  suit shall be instituted against a Board 
or against any member, officer or servant of a Board in. respect 
of any act purporting to be done in its, or his, official capacity 
until after the expiration of two mont.hs next after notice in 
writing has been, in the case of the Board, left at its office, and in 
the case of a member, officer or servant, delivered to hitn.” 
In this case the lower appellate court has fonnd that the defendant 
was a member of the Municipal Board, and that he i:e|.orted to the 
Secretary of the Board that dirty water was allowed to flow from the 
plaintiff,s’ house into a public road. This wan a matter o f sanitation 
which the Board had deputed the defentlanb and another member 
of the Board to look af ter. The learned .Distriofc Judgo finds ihat 
the defendant} purported to act in his capacity as member of the 
Board and that the notice prescribed ought to hnve been lerved,

"We are of opinion that the District Judge was right in the view 
which he took. It k  clear on the facts that defendamj purported 
to act in hia official capacity, , lie  merely gave notico to the 
Secretary of the Board of what ho considered a nuisance, or objec- 
|iioS.able, aff'eoting the sanitation of the town | upon this report 
the Secretary of the Board took action.

Whether or not the plaintiffs Were rightly acquitted on the 
charge brought) against themj it is not for us to consider, We have
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only to deoide whether or not the defeadant purported to act in his 
capacity as municipal officer, and if we feld that he did so purport 
t o  a c t ,  th e n  it appears to ua that he was clearly eafcitled to the 
notice prescribed by section 49. Wo are not called upon to 
decide whether or not the defendant rendered hint^H liable- to 
damages for malicious pro3ecufcioa,if he acted with malice or with
out reasonable or probable cause. All that we decide is that he 
was entitled to the notice prescribed by the Act and not having 
received that notice the suit is not maintainable. The case is un
like the case which hai been relied upon by the learned advocate 
for the appellants, namely, that of Muhcmmacl Baddiq Ahmad 
v. Fanna Lai (1). In that caae the defendant did not purport to 
act in good faith in pursuance of the law, but he took advantage 
of his position as a police officer to commit illegal and tortious acts 
maliciously and without cause. That is a different case from tlie 
one now under consideration. In this case undoubtedly the 
defendant did purport fco act as member of the Municipal Board 
charged with the supervision of the sanitation of the town of 
Banda. The case is; more like the cane of BahUawar Mai 
V. Ahdul Laiif (2). We therefore dismis=j the appeal with 
costs.

Appeal dismissed,

Before S ir John Stanley, Km qlit, Ghiof if^stiee, and M r, J 'm tm  Bam rj%  
G E E A T  IH D IA N  PBNIISSTJLA. R A IL W A Y  COM PANY (PBTODAHai) 

GAH PAT E A I (P r,A iN O T).«
Act 2fo. I X o f  IQQO Cindian Bailways ActJ, section 77—  

company— Notice— Limitation— A o t N o . IX o/1908 (In d ia n  
schedule I ,  article 8 l— Waiver of notice,
Oerfcain goods were daspatoliQd o a  the 26th o f M arch, 1908, from  Bom bay 

t o  G-iiazipur. She goods -were losii in transit while in possGssion o f the Qroai 
Indian, Peninsula Railway Company. The consignee made a claim  against tho 
East Indian Railway Company, as the result ol which ho was ofierocl a  cortain 
sum as compensation by the assistant traffic manager of that company, w ho 
stated that he did so with the authority o f  the deputy trafUc managoc of the 
Great Indian Peninsula Eailway Company, Thoro was« however, no proof that 
any such authority had been given, and the offer was refusod. On tho 9tk

* Second Appeal "Eo. 938 of 191’.) from  a cloorea of Bri Lai, D istrict Judge of 
GliaKipur,.dai-ed Iho 2ad oi; August, 1910, reversing a dooroo of Bail N ath  Das, 
Munsif of Gliazipur, dated tho 24th of February, 1910.

(1) (1908) I. L. B., 23, All., 220. (2) (1907) I* E., 39 AH, m t


