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1911 Before Sir Jolum Stanley, Enighty Chicf Justice, and ll[?'.wJusi'Ecq."Jiénfc‘at'jw‘.
March 24, JTUGAT: KISHORE ixp avomuer (Puanyroyis) o, JUCAT KISHOR
e (DurENDARY) *

Act (Tacal) I af 1900 (United Iroviness Mundeipalitios Ael ), seelinh 40—~Suit
wgainst a member of & Municipad Bowrd fur duinayes— NolieewAct purports
ing tabe done i affieial capueity.

A membor of & Municipal Board, as such mamber, thade & rapart fo the Board
which resulted in tho prosecttion of corlain porsons for a mumicipal offonca, The
porsons proscoutod wors acquitled, and thercafter flled o wuil for dwmagos
for malicious prosecution against tho maker of tho reporh, leld that the
defondant was entitled to Lhe nobive provided for by scetion 49 of the Muniei
palitios Aet, 1900, Afwhammad Soddiy Almad v, Panne Lal (1) disling
uighed, .

Tus was an appeal under section 10 of the Lietbers Patent
from a judgement of Kanasar Iusarn, §. Tho fasts of the case
are stated in the judgement under appeal, which was as fol-
lows s

«Tho fnelsare as follows i—Tandib Jugal Kishore was a Municipal Commiks
gioner ab Banda and wasg in chargoe of the supervision of tho sanitation of tho town,
o submittod  roport to tho Municipal Secvotary to theeflect that dirky wator
wag flowing from tho house of Jugad Kishore and Bacha Tal and that thoy showld
“he progecuied undor the provisions of the Munieipal Ach. Thoy wore proscouted

in tho court of the Tahsildar and were acquitiod. Thoy then hrought tho suit’
oub of which this appeal has avison for damages.  Tho court of firsb inslando
-dgeraod their elaiwr, The dofondant appealed, and ono of tho points in the lowor
appellato court was, that in the absenco of a notica required by sesbion 49 of tho
N-W,P. and Oudh Municipalitios Act I of 1900, the snib wos not  main-
tainable, The lowor appellate eourk accopled thab plea snd decrcod tho appenl,”
In ite judgoment that soust xerarloed as follows i Tho lowor courl g found
that no notleo was required os the defendant acted on his own maponsibility under
the colour of law, Tho cnse of Saddigq Mulwmmad Aluned v, Ponne Tal (1) in
reforred to. The circumstances of that caso appear bo ane to ho very diffuront from
those of the prosent case. In this case a report was made hy » moemhor of the
Municipal Board to the Sevrelary in rogard to a matler, numely sanilation, which
the Bonrd had doputoed that member to Yook afler, In my opinion the net eon.
plained of, namely, the proseention, purperted o be done by he defoudant i his
capacity as member, and a notice undor seclicn 49 was required,  Tor theso
reagons I must allow this appeal and ceder that the suib Te diswiaed,  As il has
been docided on & technical point, I ordor that the partics pay their own cosls in

both conrty, *

The plaintiffs havo preferred & sceond appral fo this evurt wnd the ples {aken
11 that on tho facta found no vobice wnder seekion 40 of the N-W. P, and Oudh

>

# Appeal No. 11 of 1911, under seetion 10 of tho Tolters Patont
(1) (1908) L. 1, 1y, 20 All., 220,
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Munieipalities Aot was roquired, and thab tho lowor appellate cowst should nob
have dismissed the suit. Objections have heen filed on behalf of the defendant
“to the effoot that he should have heen allowod costs in both the convts below,
"The learned advosabe for the appollants in support of his contention cited the
folldwing authoritios :—Theobald v. Crichimore (1); Aétorney-Cleneral v. Huck-
ey Loeal Board (2) 3 Shalebsadee Shalunshals Begun v, Fergussor (8) ; Jogendra
Nath Roy Bahadur v. J. C. Price (4); Collgelor of Dijuor v. Munwuvar (5) ;
Muhammad Seddig dhmad v. Panne Lol (6). With roforence to thg above
authoritios he contends that it was not sufeient ini order to ontitla the dofondant
to a notice under scetion 49 of the Municipalitios Act that ho (defendant) should
have beon acking as » Municipal Commisgioner, It was furthor necessary that he
should have been acting in good faith in the discharge of his offeial duties, At
first he contended that the dofondant in ordor to he entitled to notice should have
shown that he, in the oxercise of hig official functions, had no motive of gratify-
ing a private grudge against the plaintiffy, but Anding that no anthority favoured
thig view, he contended that the defendant should havo proved that he reported
_against tho plaintiffs in his official capacily.

“The case of Shahebzadee Shahunshak Beguwm v, Fergussorn (8), Io]lowmg tho
two English cases already mentioned, lays down the following rule :—*' Thn cases
in whioch a public officer ig entitled fto notice of suit nnder seetion 424 of the
Code, are thoso in which he is sucd for damagos for gome wrong inadvertently
committed by him, in the dischaxrge of his official duties, and the object of giving

_notice is that if a public body or officor entrusted with powers happons to com.
mit an inadvortance, irregularity or wrong before anyone has & right fo Fequirs
payment in rospect of that wrong, he shall havean opportunity of sobting him-
solf right, making amends, restoring whab he hag taken or paying for the damage
he has dono,! The above reason for giving notice is takoen from the case of détor«
ney-Cenoral v. Haeliney Locat Board (9). Sir Jamms Bacox, V.0., romarked jw
¢ The policy of tho law is that if those public bodies entrusted with powers for
public purposes in tho course of executing those powers shall happen to commit
any inadvertenco, irvegularity, or wrong, then hefore anybody has right to require
paywent from them in respect of that wrong, they shall have an opportunity of
setting themselves right ; thoy shall have tho poriod of one month for the

" purpose of making amonds or for restoring if they have taken away anything;
and for paying for if they have done any damage. *

“ An opportunity to make smends being thoe reason of the rule for nohcc it
follows that if a public servanb does any act in $he discharge of public duties and
that act enuses injury to soma onc, the injured porson’ prior to ihe institution of
a suil for damages against the public servant is bound lo givo him notice of his
iniention to suc, The romarics of Baxgrsr, J. in Bakklowar 3ol v, Abdul Lalif
(fi) axe o the 52100 nﬂ‘;ct Thc loarned J'ndgc sa.ys : "’J’.‘ha suit is therefore a suik

hxm in hlS ofuom.l ca.pa,mﬁy, a.nd the iu[(‘ndﬂall' was entitlod to a notice under
- (1) (1818) L B. & Ald, 927 ; 19 (1) (1897) I. L. R. 24 Calc,, 384,
7 .
(2) (1879)}1:. R., 20 Tq., 626. (5) (1880) L L. R, 3 AlL, 20.

(8) (1881) 1.L.R.7 Calo, 499,  (6) {1908) L. L. R, 26 All, 920,
*(7) (1907) I, L, B., 29 All, 567.
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geation 434 of the Code of QOivil Procedure. This oaso is distinguishable from that
of Muhammad Saddiq 4hmad v. Panng Lal (1), to which tho learned vakil for

- the appellant referred, The circumstances of that case are quite different, the
defendant having acted in that case, not in his capacity as a public officer, but
illegally and in bad faith, The oase mare in point is that of Jogendra Nath Ioy
v, Price (2) in which it was held that a notice was necegsary under similav
aircumstances, * The case of Bakhtawar Mol was under section 494 of the Cado
-of Civil Prosedure, but the principle is applicable to cases yndsr section 49 of the
Munioipalities Aot, I of 1900,

# Tu the qase before me the finding of the lower appellato court is ¢ that tha ach
eomplained of, namely, the proscoution, pueported to be dona by the defondant
in his capacity as member,’ and thereis nothing on the record to show that tha
defpndant, in reporbing to the Seoretary of tho Municipal Board that the plaintiffs
should be prosecuted, acted in any way in bad faith, I uam, therefore, of opinion
that the lower appellute court is right in holding that the defendant was aontitled
o notice under section 49 of the Munioipalities Act, It is further contended that
it is nob the repert only but also the Jocking after the case against the plaintiffs on
behalf of the proscoution that causod damage o them and that such looking after
not baing his official duty, the defondant cannot be deemed to hayo actod in good
faith in the discharge of his public duties, There is no force in this contention,
inasmuch ag the lower appellate eourt has found that the prosesution purported to
be done by the defendant in his caproity as member, The result is that the appeal
fails and is dismissed with costs, The fower appellate court in my opinion was
right in not allowing costs tothe defendant, I therofore dismiss the objections
with costs," |

The plaintiffs appealed.
Dr. Pej Bahadur Sapru, for the appellants,

The principle on which notice could be claimed was explained

" in Shahebsadee Shahunshak Begum v. Fevgussonm (3) and that

was followed in Muhammad Suddig Ahmad v. Punnc Lal (1).
The case relied on by the defendant—Bukhtawar Mal v.
Abdul Latif (4)—was distinguishable, and came within the excep-
tion enumerated by CUNNINGHAM, J., in the case in 7 Calcutta.
‘Where the defendant acted merely under colour of his office to
satisfy some private grudge against the plaintiff, he eould mnot
claim the protection of section 49.of the Municipalities Act.
There must be good faith on his part. He ecited Altorney-
General v. Huckney Local Board (5).

Babu Piyari Lal Banerji and Pandit Uman Shankar.
Baujpai, for the respondent, were not called upon.

(1) (1908) L L. R,, 26 All, 920.  (8) (1881) L L. R., 7 Calc., 499 (503),

(3) (1897) L L. R,, 94 Oslo, 584,  (4) (1903) I, L, R, 39]AlL, 537,
(5) (1875) L. R, 20 Hq., 626, ‘ '
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StaNLEY, C. J., and BANsri1, J.—This appeal arises out of a
suit for damages for alleged malicious prosecution. The defondant
is one of two members of the Municipal Board of Banda who
were charged with the supervision of the sanitation of the town.
He made a report tio the Secretary of the Municipal Board to the
effect that dirty water was found by him to be issuing from the
house of the plainiiffs, thereby causing danger to public health,
The Secretary of the Board directed the prosecution of the
plaintiffs, with the result that the Tabsildar, before whom the case
was heard acquitted the accused. They thereapon instituted the
suil out of which this appeal has avisen. The first comt gave a
decrge in the plaiutiffs’ favour and awsrded them damages.
Upon appeal the learned District Judge beld that the defendant
was entitlod to the notice prescribed by section 49 of the Muni-
cipalities Act (I of 1900), nnd that no such notice was served, and
accordingly dismi:sed the suit., Section 49 of the Municipalities
Aot prescribes that “ no suit shall be instituted against a Board
or against any member, officer or servaut of a Board in respect
of any act purporting to be done in its, or his, official capacity
until after the expiration of two months next after notice in
writing has been, in the case of the Bowrd, left ab its office, and in
the case of a member, officer or servant, delivered to him,”
Tu this case the lower appellate court has found that the defendant
was a member of the Municipal Board, and that he rejorted to the
Seeretary of the Board that dirty water wasallowed to flow from the
plaintiffy’ house into a public road. This wuas a matbter of sanitation
which the Board had deputed the defendant and another member
of the Board to look after. The learned Di:trict Judge finds that
the defendant purported to act in his capacity as member of the
Board and that the notice preseribed ought to have been erved.

‘We are of opinion that the District Judge was right in the view
which he took. It is cloar on the facts that dcfendans purported
to act in his official capacity. Ie merely gave notice to the
Secretary of the Board of what he considered a nuisance, or objec-
moﬁnble, affecting the sanitation of the town ; upon bhl‘: réport
the Secretary of the Board took action.

Whether or not the plaintiffs were rightly acquitted on the
charge brought against them, it is not for us to consider, We have
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only to decide whether or not the defendant purported to act in his
capacity as municipal officer, and if we ffad (hat he did so purport
to act, then it appears to us that he was clearly entitled to the
notice preseribed by section 49. We are not called upon to
decide whether or not the defendant rendered himwslf liable. to
damages for malicious prosecution, if he acted with malice or with~
out reasonable or probable canse. All that we decide is that he
was entitled to the notice prescribed by the Ach and nob having
received that notice the snit is not maintainable. The case is un-
like the case which has been relied upon by the lesrned advocate
for the appellants, namely, that of Muhammad Saddiq Ahmad
v. Panna Lal (1). In that case the defendant did not purport to
act in good faith in pursuance of the law, but he took advantage
of his position asa police officer to commit illegal and tortious acts
maliciously and without eause. 'Chotis adillerent case from e
one now under consideration. In this case undoubtedly the
defendant did purport to act as member of the Municipal Board
charged with the supervision of the sinitation of the town of
Bands, The case is’ more like the case of Balkhiowar Mal
v. Abdul Lutif (2). We therefore dismiss the appeal with
coats. :
Appeal dismissed.

Before Sir John Stanley, Enight, Chicf Jz%st'zae, and Mr. Justice Banerji.
GREAT INDIAN PENINSULA RAILWAY COMPANY (DEFENDANT
v, GANPAT RAT (Prorvriog)® -

Act No. IX of 1890 (Indiann Railways det), section TT-Suit o i :

compamy—Notice—Limitation—Act No. IX of 1908 (Indian 1.

schedule I, article 31—Waiver of fotice,

Certain goods were despatohed on tho 26th of March, 1908, from Bombay
to Ghazipur, Tho goods were lost in transit while in possession of the Groat
Indian Peninsula Railway Company. The consignee made & claim against tho
Fast Indian Railway Company, as the rosult of which he was offered o corlain
sum ag compensation by the assisbant traffic manager of that company, who
statod that he did so with the authority of the doputy iraflic manager of the
Great Indian Peninsula Railway Company, Thore was, however, no proof {hat
any guch authority had been given, and the offor was refused, On the 9th

. *Second Appeal No. 938 of 1914 from a docroa of Bri Lal, District Judge of
Ghazipur, daied the 2nd of August, 1910, revorsing & deores of Baij Nath Das
Munsif of Ghazipur, dated tho 24th of February, 1910 !

(1) (1903) I L R, 35 All, 220, (2) (1907) I, L. B., 29 AlL, 567,



