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Gojs.li.

their c a p a c ity  to  m a k e  a w i l l .  T h e  A c t ; w an  in to iH lc d  to  uitaiii 
u n ifo r i iii ty  a n d  c e r b a in ty  r e s p e c t in g  fcho a g e  o i  in a jo r ib y j  and w e  

t h i n k  i t  g o v e r n s  a  c a se  su ch  a s  t h e  p r e s f i i t ,

Fortbe.se reasoES the view taken by the learned Sabordiaalie 
Judge is in our judgement erroneous. Wo accordingly'allow the 
appeal, set aside the decree of the court below, and decree t/be 
plaintiff’s claim with oosts in both courts,

Appectl deoreed,,
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Before S ir Johil Stanley, KniijM, Chief JuiUiee, alid M r. 3'usiim B m c rjL  
N A R A IN  P A S  ADD OIHHBS (PpAMWifFs) iu BALGOJiINI> akd om ibbs 

( D i c m n d a n t o ) ,*

l^arlUwi\r-~A'ppeal~Aj();pcal againd preliminar}/ dfJtn-ee~— M n a l dcctm ffasmi 
bima the amjeal— No a])]}eal atjaimt final dearee.

Held that an ai)peal againsii tho prtjlimiiijii'y docm ) i)i a «uit foi‘ partition 
cannot be hoard if aftot tho iiliiig oJ! auch iiijjpoal tJiu final ('kici'fo Lub Itoon iniBsed 
and no appeal is preforrod against that docirco. K u riy a  M ai v, U M u m h h a r Das^
(1), roforrod to.

In this case a preliminary decree for |mrfcition had been, 
passed, and the jjresenfc appeal was against that decree. After 
the appeal was iiled  ̂ the final decree in tlic Muife was pasaed, and 
by tho time this appeal eaniie on for hearing no appeal had been 
filed against the final deereo and the time for appealing had 
elapsed. A  preliminary objection was therefore raised by tliu 
respondenfcs that, in the absence of any appeal against the final 
decree in the suit, this appeal could not be heard.

Dr. Tej Bahadur Bapru, for the appellants.
Dr. Bĉ tish Ohxmdra Banerji^ Munshi DcUti Lai and Muiishi 

M<zdha Mohan, for the respondents.
Stanley, C. J., and Banerji, J.-—A prollminary objection 

has been raised to the hearing of this appeal, to the effect) that it 
cannot be entertained, in view of the decision in Kuriya Mai 
V. Bkhmihhar Das (1). The siut was one for partition, A  
preliminary decree was passed on the l7th of September, 1009, 
and ib is against this preliminary decree that the appeal hae been 
preferred, A final deorec was passed on the 27th of January,

(Jocrco of St'isli Olisindra Basu, Sttbo)cai“ nate Judge of Allahabad, dated tho l7th of Boptombor, 1900.

(1) (1910)1. L.B., 8a All., 22§.
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1910, and no appeal has been preferred against this cleoree, and 
the time for appealing has elapsed. According to the ruling 
aboye referred to, after the passing of a final decree in a suit 
for partition no appeal will lie, which does not challenge the final 
as well as the preliminary decree. The only difference in the 
case before and the case of Kuriya Mai v. Bishamhhar Dm is 
that in that case, when the appeal was preferred, the final decree 
for partition had been passed. In the present case the final 
decree was not passed at) the date of the filing of the appeal, It 
appears to ii3, however, that the principle o f the decision in 
Kuriya Mai v. Bishamhhar Das is ■ applicable to this case, and 
that the appeal canaob be entertained. We accordingly dismiss 
it, but under the oircnmstancea without costs. Objeotions have 
been filed, but as the appeal has failed they must also fail. 
We dismiss them without costs.

Appeal dismissed.

Nab UN- 
Das

V.
BAt.aoBjrrD.

1911

Before Mr. Justice Sir George Kmz and Mr, Justio3 Karamat Husain, 
COLONEL LEOKY (JcrDGSMBiUT-DffiBTOE) u. BANK OF UPPER INDIA, 

LIMITED (DBaEBB-HOEiDEE).’*
C ivil Procedure Code (1908), seotion 60— ‘̂Public ojtoer ” — EM cuiion of decree 

— Lhnitation— 'Aot I X  of 1908 ( In d ia n  Lim itation Act), sehedule I ,  
articU  182, claihse (5)—Attachment— Pay of officer of regular forces m t  

atfa-cIiaUe— Statute H  a n d iS  Viof., Cap. L V I I I ,  section 136— Statute 5Q 
and 59 Vict„ Cap. F, seotion i .
An officer of His Majesty’s regvilac forces serving in India is not a ‘® puHio 

ofBcai” witWn tliQ meaning of seotion 60 o£ the Oodo of Oivil Prooodtire, 1908. 
The pay of snob, an oiHcer, therefore, is not liable to ba afctacbecl in execution 
of a decree of a court in British India. Cahutta Trades Aasooiatiou v. Mylatid 
(1) and W a im i y. L lo yd  (2) referred to.

T h e  facts of this case were as follows 
The Bank of Upper India, Limited, obtained a decree 

against Major Kuper, Captain (now Colonel) Lecky and Captain 
Vizard on the 24th December, 1900. The first jipjilicfition for 
execution was made on the 18bh April, 191.0, againsi, Oolonei 
Lecky. Certain paynjents, however, made imm 17th January, 
1902, to 18th February, 1910, by a Jndgeroent-debfor othor than

1911 
March, 22.

* Fli’rtv. Appeal No. 343 of 1910 fvorn a decrce ot Soti Hagluibansa T.al, Sub- 
ordlnato Judge of MceEufc, dated the; Gl.].i of June, 1910.

(I) (1890) I. L. B., 24 Oalo., 102. (2) (1901) I. D. B. ,̂23 Mad., m >


