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APPELLATE CIVIL,

Before Sir John Stanley, Knight, Ohiof Justice, and Mr, Justice Banergi.

HABDWARI DAL AND AnotHEE (Prasntiers) . GOMI (DeppspiNt),*
det No. IX of 1876 (Indian Majority Aet), seetions 2, 3—FHindu low--Majority

—Testamentary capaeity of Hindus.”

Held that a Hindu domioiled in the United Provinces cannot execute n valid
will until ho has reached the ageof majority as presoribed by the Indian
Majority Act, 1875,

TaE facts of this case were as follows -

One Lallu Mal died on the first of July, 1903, leaving him
surviving his widow Jasodha and his mother Gomi, the respondent,
Jasodha died on the Sth of May, 1908. Both Lallu Mal and
Jagodha were, at the dates of their respective deaths, between six-
teen and eighteen years of age. Lallu Mal had made a will o
the 29th of June 1803, three days before his death, and Jasodha,

another, on the 5th of May, 1908, also three days previous to
her death. Musammat Gomi claimed under these wills to be
absolutely entibtled to the estate of Lallu Mal, on the allegation
that both the deceased were competent under the Hindu Law to
have bequeathed property as they liked. This was a suit by the
eversioners of Lallu Mal for a declaration that they were un-
affected by the wills in question and that Gomi was entitled only
to a life estate,

The court of first instance (Subordinate Judge of Saharanpur)
dismissed the suib. The plaintiffs appealed,

Mr. W. Wallack (with him Babu Lalit Mohan Bamerji), for
the appellant, submitted that the provisions of the Indian Major-
ity Act, 1875, would apply. The acts of minors which had
yalidity given them were enumerated there and testamentary
capacity had not been conferred on them.

‘The Hon’ble Pandit Sundar Lal (with him the Hon’ble

Pandit Moti Lal Nehrsw, Dr. Satish Chandra Banerji and Mr.

J. L. Jaini), for the respondent, contended that & minor
could make a will under Hindu Law. A will was not a
contract. Tha age of majority was nowhere fixed under the
Hindu L\w; Trevelyan on Minors, pa.ge 1. All that the
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* fiest Appeal No 3&5 of 1909 from & deorea of Pramatha Naﬁh ‘Bauerji,
Bub e linate ;r?fige of Saharanpur, dated tha 32nd of July, 1809,
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1911 Hindu Law laid down was that having abtained the age of 16 he
Harowanr W8 quite ifldependenb and quifie compel.fsnb to x‘fuake a wxlil. e
Lin might not, it is trne, be able to make a gift, butif tho Legislature
Gour.  had wished to prohibit his making will, it would have dono so

speeially.  Only the analogy of the law of gifi was applicable to
wills, not the statute law of gifts. A number of requirements,
e.g. registration and attestation, were o bo complied with in
the case of gifts. They were not necessary in the case of wills,
The term minor was given a special moaning under the statut.
eonly for cartain purposes.

Babu Lalit Molan Banerji, in veply, refovred o the Sacred
Books of the East, Vol. XXXIIT, page 52, A minor was a
minor under the provisions of Act IX of 1875, Where an
exception was made, as in cases of marringe, divoree, adoption
and dower, it was said soin the Act.  In all other transactions
the provisions of the Act would have to be complied with, e
referred to Mayne on Hindu Law, paragraph 407.

StaxrEy, C. J., and Banerar, J.~This appeal arises oub of

suit for a declaration that a will alleged to have been execuied
by one Lallu Mal in favour of his wifo Jasodha on the 20th of
June, 1903, as also & will made by Musammat Jasodha on the
5th of May, 1908, are void by reason of the fact, among others,
that both Linlla Mal and Jasodha were under the age of eighteen
years, ab the date of the execution of the respective documonts,
It is admitted that both Liallu Mal and Musamm:t Jasodha were
over the age of sixteen but under the age of eighteen years,
- The ocontention on behalf of the defendant respondent is, that
both being Hindus and having attained the age of sixteen yoars,
were capable of disposing of their property by will. Tho eourt
below held that Lallu Mal and Jusodha were competent to
execute the wills in question, and that baving done go with full
k.nowledge of their contents and heing of full testamentary oapa-
city, the wills were valid and the plaintiff’s suib failed,

This appeal was then preferred, and the main contontion on
behalf of the appellants is that the question is concluded by the
provisions of the Indian Majority Act No. IX of 1875. Tha.
sigument addressed fo us on behalf of tho respondent is that both
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Lallu Mal and Jasodha being upwards of sixteen yers old, and}so
baving attained full age, according to the Hinda Law they had
power to make wills; that the capacity fo make a will isnob regu-
latied by statute ; and that the Hlindu Law should be applied to
the case.

We aro of opinion that the question is eoncluded by the Indian
Mujority Aect. That Ach extends to the whole of British India
and was intended to prolong the period of nonage in the cage of
Hindus as well as of other subjects of the-Crown.

In the preamble it is stated that it is expedient to prolong
the- period of nonage and to atbain more uniformity and certainty
respecting the age of majority than now exists.” Section 2 is 4
saving clanse and prescribes thab nothing in the Act contained
shall affect (@) the capacity of any person to act in the following
matters, namely, marriage, dower, divorce and adoption ; (b) the
religion or religious rights and usages of any eclass of Her
Mjesty’s subjects in ILandis, or (¢) the capacity of any
person  who before “this Aot comes into force has attained

majority under the law applicable to him. Then seciion 3.

~ prolongs the nonage of & minor, of whose person or property

a guardian has been or shall be appointed, up to 24 years;
and in the case of every other person domiciled in British India,
prescribes that every such other person “shall be deemed to

" have attained his majority when he shall have completed his
~ age of 18 yearsand not before.”

Tt appesrs to us that this enactment extended the period of

nonage in the cagse of Lallu Mal and Jasodha to their 21st year
respectively, as a guardian was appointed for each of them, and
overrides any rule of law a3 regards nonage which may have sub-
sisted prior thereto. Lt will be observed that in section 2, olguse

(a), the onky exceplion made in regard to the application of the-

provisions of the Act is in the' cases of marriage, dower, divorce
and adoption. The capceity to do any other actis nob safe-
guarded, The only other exception is the eapacity of any person
‘who, before the Act came into forpe, had attained majority under
the law applicable to such person. In. the present ease Lallu
Mal and Jasodba had not attained majority before Aqt IX of
1675 came into force, Therefore clause (¢) does not safeguard
73
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1911 their capacity to make a will. The Act was intended 1o altain
Haoowans upiformity and certainty respecting the age of majority, and we

Lan think it governs a case such as the prescnt. .

Goni, For these reasons the view taken by the learned Subordinate

Judge is in our judgement erroneous. We secordingly 'allow the
appeal, set aside the deeree of the court bulow, and decree the
plaintifi’s claim with costs in both courts.

Appeal decreed.

!

1911 Before Sir Joha Stamley, Kight, Clicf Justice, wnd M. Justice Bunerji.
Mureh, 21. NARAIN DAS anp ormxng (Prainrorrs) », BALGOLIND Axp orHmms
T e (DErRNDANTS).*

Partition—dppeal —dppecl aguinst pretiminary deorce~Itinal deeree passed

sines the appead—No appeal agednst fonal deerce,

17eld that an appeal against tho preliminavy deeree i a suib for partition
cannot be heard if aftor tho filing of such appeal the final desree has heen passed
and no appeal is proferred agninst that decrce,  Kwriye Ml v. Bishambher Des,

(1) referred to,

Ix this case a preliminary decrce for partition had been
passad, and the present appenl was against that decree. After
the appeal was filed, the final decroe in the suit was passed, and
by the time this appeal came on for hearing no appoeal had becn
filed against the final decrec and the time for appealing had
elapsed. A preliminary objection was therefore raised by the
respondents that, in the absence of any appeal against the final
decree in the suit, this appeal could not be heard.

Dr. Tej Bahadwr Sapru, for the appellants.

Dr. Satish Chandra Banerji, Munshi Daiti Lal and Munshi
Radha Mohan, for the respondents.

Srannry, C. J., and BANERII, J.—A proliminary objection
has been raised to the hearing of this appeu], to the effect that it
cannot be entertained, in view of the decision in Kuriya Mal
v. Bishambhar Das (1). The suit was one for phrtition, A
preliminary decree was passed on the 17th of September, 1909,
and it is dgainst this preliminary decree that the appeal has been
preferred. A final deeres was passed on the 97th of January,

* Fivst Appeal No, 8 of 1910 frow a doerco of Svikk  Ohandra ) o
nate Judgo of Allababad, dated tho 17th of Beptember, 1909, Hast, Babord

{1) (1910) I, L, R,, 82 AlL, 945,



