
FULL BENCH. i9n
____ ____ _ Mare%, 8.

JS&fom Sir Mm Btanloy, K'AvjM, OJdsf Jmtioo, '^r, JmtioQ BaMrji and 
Mr. Jmiioa G-nffm,

JEJiM SARUP (DiaafflHi-HOijOHR) v, DASKATH M W ARI akd iNOsana
(J TO0«MBHX"MBTOIIS). *

OMl PfooBtlim CoU (18B3), soctioM 230, ZdB-^meauiioH of
ti(m~^Aj}}}lwation for oxcoution tDhailm' a fresh (q̂ î Umtion or imnly a con- 
tifbuaw& of a subsisting application.
!Pho subfloguonli applioation to oxootito iha sam o deoreG m entionad in  

sooUott 3 80  of tho O oia of Oiyil JProoadwro, 1882 , m oans a  eubstaiitiva  

applioaMon for oseoaMon io, & q  form  pcosoEibod b y  section  236 of t t o  Oofle.

Honoe, wlioro aa appnoafcioa foi* axaouMon in aocordanoa with SQotion 236. 
of tbs Oo30 has beeu raade within tho period of limitation presoribad 
by saofeiott 280 and h.as been graatad, that is, exooutioa has beaa ordered in 
aooordanbe with the prayer of tba deorae'bolder’s applicsatioM, tha right 
of the dooraa-holder to obtain oxeoution will not neoessarily ba defeated, if, 
by reason of objaofcions on fcho part of the judgemonij-aebtor or aofeion taken 
bythoooucii or other oraae for which the deotee-holdar is not E6sponsibI<% 
final oomplotion of tho prooaodinga in exeontion initiated by tha applioation 
tinder section 23S cannot ba obtained within tha period limited by section 2S0,
E’acbhoi; apglio-Tifeioiia of tho doocoa-holdoE to the ooiirii sxcouting tho deoroo to go 
on fcom tho pyint whare tha exooaWoa pcooaadinga iia i beoa arrostad and oom- 
pleto oxeoution of his deorea wonld be applioations maroly ancillary to the 
substantive application under section 2SS and would not be obnoxious to tho bar 
of sootion 2B0. Eahim AH Kkan V, Pliiil Ghand (1) iollowed.

The facts of bliia case were as follows
In a suit} for possession on a mortgage and for mesne profits 

a decree obtained on iilie ISfch of Septemberj 1893. Applica
tion for execufciotx wâ  made on tihe 8rd of Jnne, 1905. The 
oourtislsnick off bliis applicitioo. of i!;s own mofcioa on tbe 27th 
of Sepfcembarj 1905. An applicafeioa for fa-admission of that- 

“appllosfeioE was on tihe 13bh of Angm% 1906, and the
applicafeioa was re-admittied on the 15th of September, 1906,
It was again struck off for non-payment of process fee on the 
ISfch of November, 1907. On the 3rd of December, 1907, an 
appUoatioa was made for restoration of the case, and, after 
sufficient cause being shown, it was again restored on the 14th 
of December, 1907.
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I9H 01t)jeetioiQS were filed by tlio Judgonionli-clebtorj iko
— —  ......  g r o u n d  b e in g  that! t l ie  clo(5roo w afi barrt.M,! !>y 12  to i'O'h’  l i i B i l a -

fcioQ. • The limfc court diHjillowed iho objoni.ion, hni) t.he lower 
appellate court reveiml the dofjro'i and hold thr, ap|»licaWon 
to be barred. On appeal to the Iligii Cow't  ̂ I’lactOTTj »!., \ipht-ld
tliali decision in tUo following judgement.; —

“ This ia a clooroC"lioIcloc’H appoal, ’’.I'ho docrco ifi dftlotl Itbft IS ih  of Sop- 
tembar, 1893. Hi was aclmitlaclly bWU alivo wlion, on Uio {!i'd (tf Jnun lyoft, twi 
applioation for oxocution was miido, A.fiiOi: glv iog  ritw io  nm uhy imuiOndinfiB 
ill consogxtonoo of objootions EiUsod by ibo jiitlgoinout>ilol)l.oj,‘.i, l-hu aypiksatiou 
was finally dismissod on tlio IStli of Mfovombor, 1.(»07, foj; uoxi-}):i,ymoni. u f ptotjoas 
fees by  the fleorae-holdor, O a the Brd of .T)(5Coiribor, 1907, !>ho <l«am)*hokloi? 
applied that; tho applioafiion of filio 3pd of Juno, 1005, miglit. bn roaiowKl mid take» 
up again. Ho obialiiQi'l an orilor I'OHtioriiift' ih o  Haiti rt|)|)lioati(»n U:i the fiio of tho 
ciourli on fcha lAth of Dooombop, 1907, ami aftor ihia uorlain i)rfic0fitlingi!i in ox- 
eoTition wei’o taltoii. I'ho ju(lgomont-c1e1>tf)yH objooi. that thoao prooooilittga oro 
all bai'i’od by sQofeion 230 of tho Oodo of Oivil I ’moodui’o (A ct X IV  ot 1002). Ih e  
oasQ appeals, to liQ exactly oovftTOcl by  tho TOlingo! thlB Ootiti, h i fht-ai yr/i'/r;

. M m  Charan ( I ) ,  I c l o i io t  boo that; this caao has boQri t-ivenniicf'! (liib'.'r in 
Malmn M i Khafii P h iil Ghmirl (^i] Qt Ixt, U w M  (li), '’.t'hu
prohibition in seofcion ,S80 of A ct X IY  of 1882 is fliroatoot to (.ho gnfttating o ! art 
applioation aftar tho proscsribocl period of 13 yoai*a. I  Iiavo booii tli.raugli the 
order sheei in  this case, and I  oaanot find that in. confioqjiionca of tho a|>gli(ia«<

' tion of tho SKd of Paoambor, 1907, tho Courii was aakod to talco proooodings 
against any property already undQi: attaohniont, or oihorwiso to  tako any steps 
in  ooniiiim ationof any prooeedinga imliatefl, tmdoc the applioalioa o f th eS rd  
of JunEs, 190S. I  acQOEdingly oonouE in. tho view of the oa îo taken ]iy le a a s d  
Distriot JM ge. I  fliamiss tlio  appeal w ith  cioiiitj:).*'’

The decree-bolder a,p]'.fia.led uiulov Rootion tO of tlie liltitera 
Patentj and the case was isuhsoquenbly j.-efen-cMl to a 31?aU Bench.

' MunsW Got/M for the appellant̂  submitted that
the applicatioa was withia time, inâ mtioh as the order of the 
l4th of December, 1907̂  oontinned tho applicatiiou of tha Srd 
of June  ̂1905. He cited Rahim  Ali Khan  v. Plwl Okmid {2), 

Babu Sltal Prasad Ghosh, for the respotideiiii, urged that 
the court had BO statutory .authority to mako tl\e order of the 
14fch of December, 1907. The lower court did not treat tho ftppli-

• catioa before it as one for review of ju(1gemeiri.t; but it was a 
/fresh application. It could not bo one for roviow o f  Jiidgomerit, 
as there was no judgement to review. An order striking off an

w b t a n  r a w  r k p (ir t s ,, [V o l  7cx.TiTr,

(1) (1895) I. L. B., 18 AIL, -19. (S) (189G) I. L. B „ 18 All, 483.
(3) {M08) Lli. B.*60All/49&,
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a|)|)llcat)i«n is not a jiwlgemoiift witliio tke meaning of secfcioH, 2 
of tho Civil Prf>0fKlnr0 Code. Ho relied on Mam M waz  v. 
Mum Ohf'irit% ( i }, wliicili lund iioti been dissented froin in felie Full 
Bench (!;i8o in 18 4B2*

0 . J ,  iippeftl arises onfc of proeoedings taken
itt execution, of a dw'reo under see4noji 230 of the Codo of Civil 
Pifooediire of 1HB2, The decroo ib dated the 'l5ijhof Sftptembor, 
1893, and was a docrae for possession of immovablo property 
and for mesao profite, On tlio 3rd of Jaiae  ̂ 1906  ̂ the decree- 
holder applied for exeoiiiion , of his decree. On the 27th of 
September, 1900, the applfoafcion was sfcraok off by the court 
Oft its OWE motion, Coaseqiietiti on this an applicatioa for the 
re-admisiioti of tlio application was made on the 30fch of August,'
1906, and on the 16th of September; 1906, the applicatioQ was 
re-admitt-.ed, On the 13th of NovembePj 1907, the application 
was agiiiii strack off on the ground that iosiiffioient process feo 
had been deposited , by the deeree-holder. Hoj on fche 3rd of 
December, 1907, applied to the court for restoration, of the 
appl|0atio%:80td«g oat the oircamstanoes trnder which he failed 
to pay the roquisitQ amount of process £&e. The court was sat- 
ifiiiod wit;h his oxplatiiu.ioBj and accordingly/on the 14th of 
December  ̂ 1907, restored the application to the file. This 
application, it is to b© noted, was not in the tiatiu’e of- a freah 
applioation, for execution. I t  was simply an appHoat'on. for 
re:itoratioa of the previous application of 1905, and rightly or 
wrongly the court revised its previous order and passed the 
order for rer t̂oration. In  proceedings ia  execution taken on 
the ap|)Hcation of the 3rd of Janej 1905, which had been 00 
restored, objection was taken by the judgoment-debtor that 
the proceedings were barred by limitation, the application of 
the 8td of December, 1907, haying been made after the liapse 
of twelve years from the date of the decree. The court of 
first instauce held that limitabioa did not bar the proceed
ings, but the decision of this; court was reversed on appeal 
>nd the appellate court^s decree was affirmed by a learned 
Judge of this. Court in second appeal. Hence tiiis appeal 
under the Letters Patent.

(1) (1895) I, L. B., 18 All., m.
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1911 The conteation on bebalf of the appellant is that the
of the Idth of December, 1907, had the effooli of restoring 

V. the |>riof applicatioa of the 3rd of June, 1906, and was not) a
Tiwab™ fresh application for execution either in form or substance. It
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Stml&y, C" I, appears to me that this contention is well fonndod. lb was 
open to the court to review the order which it had passed 
striking off the application for n.on.-payment of a sufficient 
process fee : it was open to the court to reinstate this appli
cation. I am unable to find any substantial difference in the 
facts of this case from those which were the subject of con
sideration by a Full Bench of this Court in the case of 
Rdhim M i Khan  v, Ph%l Ghand (1). In that case it was 
lield that the subsequent application to execute the same 
decree mentioned in section 2aO of the Code of Civil Pro
cedure means a subsfcantiyo application for execution in the 
form prescribed by section 235 of the Oodo j hcnno that 
where an. application for execution in accordance with section 
235 of the Code has been made within tho period of limitation, 
prescribed by section 230 and has boon granted, that ia, oxe« 
ciition has been ordered in acoordanco witli tho prayer of 
the decree-iiolder^s application, the right of tho’ decreo-holder 
to obtain execution will not necessarily bo defeated, i f  by 
reason of objections on the part of the judgement-debtor, or 
action taken by the court, or other oausos for which the 
decree-holder is not responsible, final completion of the 
proceedings in execution initiated by the application under 
section 235 cannot be obtained within the period limited by 
section 230. In the judgement of my brother K nox I  find this 
passage, in which I entirely concur. Referring to section 235 
of the Code lie observes: That section lays down in
great detail the form which an application to execuie a 
decree must take, the matters which U inmt contain, nnd 
the mode in which the court is asked to grant its assistanco. 
Section 245 reqnires that such applications shall on receipt 
be examined, and, if found in accordance with the law, 
admitted on a register. The court is after such admisiiott to 
order execution of the decree according to the nature ol 

(!) (1890) 1 . B „  18 AH., m



the application. So long as that order or any further ordQr 1911 
accordxag to the nature of the application is in progress, Siatip

'provided it be an order whioh has beea evolv’ed from the 
application so registered, I would hold that the application Tiwakj. 
for exeoatioa is in progress. I f  from some obstacle imposed 
by the judgemeat-debtor, or by the court; that obstacle not 
being a final determinafcioa of the aj>plication  ̂ the progress 
of the order, or subsequent orders, to maturity is delayed 
and such obstacle is removed by an application of the decree- 
holder, I do not consider such latter application, unless it 
expressly fcakê  the form of a new application under section 
235 and be registered, as a subsequent application, any 
more than I would consider a petition by a plaintiff in the 
course of a suit asking the court to re-consider an order to 
be a fresh plaint.”

It) is contended on behalf of the respondeat that in this 
case the striking off of the apjjUcatiion. of the 13th of Novem
ber, 19u7, was due to the default of the decree-holder in not 
paying sufficient process fee. Whether or not he was 
in fault in. this respect, the court which passed the order 
for restoration had all the facts before it and came to the 
conclusion that there was Justifying cause for re-admitting 
the execution proceedings. We ought, I  think, in view of this 
order, to regard the temporary default on the part of the 
decree-holder as satisfactorily explained and condoned.

For these reasons I  would allow the appeal and set 
aside the decrees of this Court and also of the lower appellate 
court and restore the decree of the court of first instance,

B a n e b j i , J.>—'I  agree. The question is w hether the appli
cation of the 3rd of December, 1907, was an. application for 
exeotttion of the decree within the meaning of flection 230 
of Act X I V  of 1882. I f  it can be deemed to be an application, 
for execution, it having been presented after the expiry of 

years from the date of the decree, would be time-barred^
I  agieo with the learned Chiet Justice that it was neither in,
'form nor in substance an application for execution within 
the meaning of that section. It was an application to proceed 
with the execution proceedings which had been put an end to
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1911 by the order of the 13th of November, 1907. Those proceed-
eIm^Sab^ ings wer® initiated by the application of the 3rd of Juno, 1905,

V. which was within 12 years from the date of the decree. By
Tiwabi. reaBon of the decree-holder’s delay in depogitin.g the req^uisito

amount of process fee the dourt put in abeyance the carrying 
out of the execution proceedings. The decree-hohier satis
fied the -court that he had sufficient reasons for nob depositing 
the req̂ uisite amount of process fees and asked the court 
to set aside its order of the 13th of November, 1907, a,nd to 
proceed with the execution proceedings. The last applica
tion was clearly one for a continuation of the execution 
proceedings already iusfcituted and was not a fresh applica
tion for execution. I  find ib diiliciiU to distinguish this 
case from the case of MaJmn AU IDmn v. Fku l Ohand, (1) 
decided by a Full Bench of this Court. I  agroe in the 
order proposed,

Geifpist, have nothing to add to what han been
said by the learned Chief Justice^ and I  would allow the 
appeal.

By THE Court.—-The order of the Court is th;i,£ the 
appeal be allowed, the decrees of the learned Judge of this 
Court and of the lower ap|)eilate court set aside and that of 
the court of first instance restored with costs in all courts.

Appeal allowed^
(X) (X896) I. h, R., 18 All., A8g.
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