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a

bho civenmsbanceos of this case, seb asido the deceee of the court
bolow for a judivial separation and in othor rewpests aflirm the
decree of that court.

Grrerx, J~TI concur,

‘Tuosan, J.-JI aoneur,

By ruw Couwr—~The order of the Court is that the decrec
of the const below in o farus ib geanted tho petition of Mrs,
Rhing for judicial separation he seb aside, and bhat her pebition
be dismissod an fofo. In othor respects the deereo will sband
affirmad, bub withoub costs as no one appews on the parb of the

respondent,
Petition dismissed,

APPELLATE CIVIL.

Bofare 8ir Jolan Slanley, Ruight, Ghicf Jastice, wid Mr, Justice Banerji,
KURA BINGE axw asormar (Poamgeoies) v, CHELALLU (Desrrgpayr.) *
Aot (Local jiNo ITof 195Y Cdgra Lonaney Aot ), sections 10, 80 % e change of

lands on partilion —~Taproprictary tenané—Suit for possesséon, in Civil Cowrt

e R0y Judicatas Procecdurs,

By seotiont 10 of tho Agra Tonancy Act, 1901, where there is a iransfer by
nakion, no rights of expropvichary tenants acorue if the alienation

Tee
H)

privaie nl
is by gili or hy oxchango belween co-sharers,

Whore circumstances oxisb bo whicl seelion 202 of the game Ach applics,
the courb hag no option, bubis bound to adopt the procedure Inid down in that

JBeolion. 7
The facty of this cnse wore as follows s _

One Duli Chand, now represented by the appellants, brought &
suis for possession. of certain agricultural lands. Tt appears that
the parties were co-sharers in cerlain zamindari, and under an
arbiteation award the zamindari was partitioved. Thelands in
question full to the share of Duli Chand. He brought a suit in

the Civil Court for proprietary possession of those lands and for .

ejectment of the defeudant. The Subordinate J ud'gé, in whose
conrb the suib was instituted, by kis decree, dated the 10th of

+ Socondl Appeal No. 947 of 1910from a decrco of L, Jolmston,j'.dﬂlbionql
Judue of Meerut, dated the 22nd of April, 1910, raversing a deereo of l\mhmx!_m;ud
Zusain, additional Subordinate Judge of Mecru, dated tha 30ih of July,
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November, 1902, granted o Duli Chand s decreo for propriebary
possession of the land.  Anappenl by the def endant was dismissod,
and Duli Chand got possession.  Nhe defendant then hroughl a
suit in the Revenue Courh under section 79 of the Tenaney Aot
and his suit was decreed.  Wherenpon flte present sull was
prought. The suit was deereod by the firsh court (Addilional
Subhordmate Judge of Meorut), Intb was dismissed on apposl by
the Distriet Judge,  The plaintifls appealed to the High Court,

Mr. 4. L. Agurewuda, for the appellants.

Pandis Bulden Bumn Deawe (for The Hon'ble Pandit Suncdur
Lal), for the respondont.

SoanLEy, C. J., and Banewn, J.~The suit out of which
tlis appeal has arisen wag brought by Duli Chand, now repro-
gented by the appellants, for possession of cortain agricultnral
lands. Ttappews that the parlics were co-sharers in ecrtain
gamindari, and under an abitration award the znmindai wos
purtitioned.  The lands in question fell to the share of Duli
Chand. He brought a suit in the Civil Court for proprietary
possession. of those lurds and for ejectmont of the defemlant,
The Subordinate Judge in whose courb the suil was instituted,
by his decroe, dated the 10th of Novewber, 1902, granted to
Duli Chand & decree for proprictavy possesion of the land.
The defendant appealed to the Distriet Judge and contended
that the land had been his sir land before partition, that he
Liad acquired the rights of an ex~proprictary tenent in regard to

it and that he could nobt he ejected from it by a decreo of

the Civil Court. The learned Judge was of opinion that ihe
decree of the firs court only granted to the plaintiff proprie.
tary possession of the land, and that it could not he delermined
in that su-ih whether the defendant had acquired the righis of an
ex-prgprletﬁr)f tenant., The learned Judge observed, how-
ever, in his judgement that, as there was an exchange hetween
co-sharers, the defendant could not under any ci;cumsbancog
claim the rights of an ex-proprictary tonant. This view of th;a
leurned Judge was in ouropinion right. By section 10 of the
Tenancy Act where thore is a transfer by private ulienation, ndl
vights of ex-proprietary tensunts acerue if the uliemxﬁion is b

gift or by oxchange between co-sharers, Hero there Waya
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evidently an exchange hobiween eo-sharers, and therefore, under
the provisions of section 10, no rizhis conld aserue to the defen- -

danl, as an ex-propriekary tonant in respoct of land held by him -

as gir.  Iolding the view which wo have mentiomed above, the
learned Judge dismissed the appeal of the dofondant. The
decres obbained Ly Dali Chand was put into execcubion and he
obtnined possession of the proporty. Tt is admitted that he
took netunl possession of it ; whother ho obtained 16 by execeution
ofthe decree or subsoquently is immaterial. The defendant on
being dispossessed brought-a suit in the Revenue Court under
section 79 of the Tenaney Act for recovery of possession alleging
himself to be the ex-proprietary tenant of the land. His suit
was decreed. Henoe the present claim £or possession,

The court of first instance decreed the claim, but the lower
appellate conrt dismissed it, holding that the dezision of the Civil
Court in the former suit brought by the plaintiff operated as
res judicate. Thisview of the learned Judge is, in our opinion,
erronoous, and the learned vakil for the respondent has nof tried
to support it. In the former suit, as we bave pointed out above,
the appellate court clearly abstained from determining whether
defondant was liable or not to be ejected from the land. There-
fore the decision in the previous suit cannot cperate as res judi-
cato in thig case.

As, however, the sait related to agricultural land and the
defendant pleaded that he held such land as the tenant of the
plaintiff, section 202 of the Agra Tenancy Act applied and the
court in which the suit was brought was bound to require the
defendant by order in writing to ingtitute within three months
a guit in the Revenue Court for the det ermination of the question
whether defendant was the plaintiff’s tenant or not, This‘th'e
courb of the first iestance did not do.

Mr. Baldev Ram, for the respondent, contends that bhe decxsmn
of the Revenue Court in the suit brought by the defendant to
recover possession is res judicates between the parties, and the

procedure laid down by section 202 need mnot be adopted. We

‘express no opinion on the question whether when a suib is
broug ht in the Revenue Court by the defendant in acoordance
with the provisions of section 202, the decision in a former suit
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brought in the Revenue Conrt would or would not have the effent
of ves judicats, Wo think the court of firs} instance was hound
to follow the procedure laid down in sostion 202, and this mus
now bo done. We accondingly dischargo the dwmw, of linth the
courts below and remand the case to the conrt of firsh Instance
with directions fio re-admit the suis under its oviginal number
in the regisier aud adopt the provelure laid down in sockio n 202

f the Agra Tenaney Act.  The appollant will have tho costi of
this appeal,  All other costs will follow the cvent.

Appeat ellowed,

RIEVISIONAL CRIMINATLL

Before ATr, Fuslice Twdbdl,
DMPEROR v, ATIAM ARD oT11RS,*
Crimipal Procadure Code, seotions 105, A0 dppoal ~Senfon e,
Whore cortain porsonst wove tried Ty & Manieleale of Uhe (irab e, eonvielad &
of an offence andor seebion 835, Indiwn Penal Codu

, and sonfapend o g dig's
imprisonment and adine of Ly rupass,

Hlold thab the eirammstonen that U
seousod woro in faet neither sent o fail nor ashuMy Jinprisoned would wob
provent thci heing enditled toappead to the Sagnions T,

Tare applicaunts in this case were fried by a Magislinlo of the

firal ¢lass, convieted of an offence undor seetion 325 of e Tolinn

Penal Code, and sentenced to o day’ simple imprionment oach

and to & fine of Rs. H0ench, in defanlt of which they weve to

suffer a mouth's farther imprisonment.
boand over to keep tho peace, They appeslol to the Suwswions
Judge, who, however, held that, inasmuchasin fie! thenppellanis
had neither been seunt Lo Jml nor achually imprisoned, noap
would lie. The appellants t
Court.

+ Mr. G. P, Boys, for the applicants,

The Assistant Governmen} Advoecale (Mr. R. Hidcomson), fox
the Crowa,

peal
hen applied in revision to the Ihgh

Tupeany, J-~This is an application in revision apainst the
decision of the Sessions Judge of Donaves, made on the 12¢h of

Tha ‘x;mlumn.t,s ware {ried by o T"(&qm{;mm of

B L PP PR [rE .

VAT e Jm' of G, A, l’aterann, Diglriot
sonther, 1910,

*riminal Revision Wo. 710 of 1”1() firs
Judee of Bonaves, dated tho 19th of Dee

In addition they woro



