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MATRIMONIAL JURISDICTION.

Before 8ir Joln Stanley, Knight, Chicf Jusiice, Mr. Justice GQrifin and
Mr, Justics Tudball,
JOBEN HENRY RHINE (Rusvoxpenr) v. MABEL RYINE (DPeririoNmR) AND
JOHN EENRY RIIING (Prmoner) v MATEL REUNE (Reseonogym).
( Two pelilions consalidalod. )

Aot No. I of 1860 (Indian Divoree Act ), seation d3—Diserelion o conpl—
Delitioner’s adullery a growad for reftsivg @ deeroe for judicial separalion,

Where the petitioner {tha wile) in & suit for divorco or in the altermativo for
& judicial soparation was found to havo hergelf committed adulitery, to which the
conduch of the respondont had in no way condueed, i wag Zald thab this wag a
good ground for tho refusal of a decrco for judicial sepmralion. Qlwey v.
Otwaey (1) followed,  Conséuutinidi v Constantinddi (2) distinguishod.

These were two appeals arising oub of cross petitions under
the Indian Divorco Act, 1569,  "The Lacts out of which they arose
were as follows t—

The appellant, John Ienry Rhine, an engine driver on the
North-Western Railway, was murried o the respondont,
Mabel Rhine, in the Central I'rovinces, in tho year 1897, The
lagb residence of the parties wos al Salaranpur. There  las
been noisme of the marviage. Mrs. Riuino lefl her hushand
in April, 1909, and went to hor brother in the Lunjub.,  She,
on the 28th of May, 1900, institated a suit in Lnhore sgainst
her husband for dissolution of their marriage, or in the alter-
native for judicial separation. The plaint in thiv suit was re-
turned. to her to be filed in the proper court, the court at Imhore
not having juriediction in the malter, and accordingly tho
plaint was filedin the court of the Disbrict Judge of Baharanpur,
on. the 80th of July, 1900, Meantime, Rhine filed & petition for
divorce on the 228d of July, 1909, on the ground of hiy wife’s
adultery with the co-respomdent, Liconard A. Grcen, also an
engine driver on the North-Western Railway.

By the agreement of the parties the two suifs were heard
together and one judgement was delivered in Dhoth suits, Mrys,
Rhino alleged in her petition various acts of cruelty on the part

of her husband and ch 'u'ged iim wﬂ,h huvmg cnmmﬂbaci Kb

S ——

*Hirst Appeads Nog, 20i and W07 nf 1 OO fronn (h aarees u[ I«..U lv, ,1 aggatly Distriob
Judge of ba,hmmnpur, daled tho 4th of May, 1910, o

(1) (1683) L. B, 13 I, D, 141, () [29031 0, D, 24
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various plaees curnal intercourse with her against the order of
nature, forcibly and against her consent. The adultery of Mrs.
Rhine with the co-respondent Green was established to the
satisfaction of the lewrned Distriet Judge, and his finding
is not now incontroversy. e also found that the misconduct
of Rhine, alleged by his wife, way established by the evidence
and dismissed Rhine’s petition for dissolution of marriage,
as also Mrs. Rhine’s petition for dissolution of marriage, but he
granted Mrs, Rhine’s prayer for judicial separatio n.

The husband appealed.

Mr. C. Ioss Alston, for the appellant.

No one appeared for the respondent.

SranLey, C, J.—These appeals arise out of eross petitions
for divorce under the Indian Divorce Act. The appellant,
John Henry Rhine, who is an engine driver on the North-
Western Railway, was married to the respondent, Mabel Rhine,
in the Central Provinces, in the year 1897. The last residence
of the parties was at Saharanpur. There has been noissue of the
marringe. Mrs., Rhine left her husband in April, 1909, and
went to her brother in the Punjab. She, on the 28th of May,
1909, instituted a suit in Lahore against her husband for disso-
lution of their marriage, or in the alternative for judicial
separation. 'The plaint in this suib was returned to her to be
filed in the proper court, the court at Lahore not having jurisdie-
gionin the matter, and accordingly the plaint was filed in the
court of the District Judge of Baharanpur, on the 30th of July,
1909, Meantime, Rhine filed a petition for divorce on the 22nd
of July, 1909, on the ground of his wife’s adultery with the co-
respondent, Leonard A, Green, also an engine dnver on the
North-Western Railway. ‘

By tho agreewent of the parties the two suits were heard
together and one jndgement was. delivered in both suits. Mrs.
Rhine alleged in her petition various acts of eruelby on the pars
of her hnsband and charged him with having. committed at
various places carnal intercourse with -her against the order of

- nature, forcibly and against her conseat. The adultery of Mrs,
Rhine with the co-respondent Green was established to the
satisfaclion of the learned District Judge, and his ﬁndmg is not
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now in conlroversy. 1le also found that the misconduct of Rhine
alleged by his wife was estublished by the evidence wnd dis-
missed Rhine's petibion for dissolution of marvinge as also My
Rhine’s potition for dissolution of marriage, bub he granted Mis,
Rhine’s prayer for jadieinl soparation, I his judgement he
remarks +—

« T have found thal Bhine has been guilly of conduet which i not only
criminal but which constitutes a high degren of aruelly of u most abominablo

kind, and T do nok think that the idea enn bo tolerated that the wife should be
obliged to livo with her husband wader such olveumstances,’

The present appeals wore then preforred by the hushand,
and the grounds of appeal are that the evidenee on the regord did
nob justify the finding that the rospondent was guilty of the
criminal offence churged agaiust lim; and thal v decree for
judicial separation ought not to have heen passed having regaud
to the fach that Mres, Rline way proved to have been guilly of
aduliery, and further that n decreo for dissolution of the
marringe on the greund of Lis wife's aduliery ought to have hoeon
passed in his favour,  Mus, Rhine does not resist the appeal and
no one appears for her,

Ag to tho observation of (he learned District Judge that he
did not think thet the iden conld be tolerabed thati the wife
should be obliged to live with her hushand under the cireumstan.
ces of this case, L may observe that it does nob necessaxily follow
if & decree for judicinl separation be refused that she will b
obliged to live with her busband, 1f he seeks rostitution of
conjugal rights it will be for the court before which the case
oomes to say whether under the circumstaunces o deorce should be
passed in his favour,

The first question then for determinntion is whether or not
the evidence satisfactorily establishes that tho nppellant Rhing

was guilty of the misconduct charged against him, Mrs. Rhine
gave evidence in  gupport of her cage and this evidence was ceor-
roborated by the evidence of Mrs. Tilbury, who is a diplomaod
midwife and also by a Murs. Burrowes,  The former was ealled
in on one oceasion by Mrs. Burrowes tu treat Mrs, Rhine, after
she had been subjected, ax she allecnd, to the crael treatment
eomplained of, Mrs. Tilbury stated that she found Murs, Rbine ja
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a condition indicating that the offence complained of bad been
committed, and that she bad been treating her for the injuries
sustained by her which she detailed. She further stated thas for
the same reason she was called in once or twice after this,. Muvs,
Burrowes, who was next door neighbour to Mrs. Rhine, stated
that Mrs, Bhine often told her that her husband trented her
unnaturally, and beat her because she would not submit to his
ill-treatment. The learned District Judge believed these witnes-
ges. Ele observes:—“ I feel sure that these two ladies have not
invented the incident which they relate. Their evidence was
given in a simple, straightforward way and with the air of
persons relating what they had actually seen.” The learned
Judge had better means of estimating the credit to be attached to
the evidenoco than we possess, He came to the conclusion that
the evidence of Mrs, Rhine and her witnesses was reliable.
Against it there was the denial of Rhine bimself. But there is
on the record a most compromising letter which was addressed by
him on the 11th of May, 1909, to a Mrs. Miller whom he ad-
dresses as hig  dearest sister, ” and who, itis shabed, lived with
his brother-in-law, but was not married to him, In this letter
he complains of his wife, and we find in it these statements :
% whenever Mrs, Rhine has left home, or had any words with

me, she always flies back to an old story of telling people that I

committed the sin of sodomy. This originated through some
friends of her at Sukkur, about 8 years ago. If I was guilty
of such an action, why was not immediate action taken against
me. I eay to you, dear sister, under the circumstances of this
accusation I am innocent, Anyhow she tries to tell this story

of 8 years old to excite people’s sympathy for her and hatred

for me. Admitting for argument’s sake this to be true, I’'m a
wan after all, but for any woman to tell such a story year after
year and disclose some of the bedroom secrets of our home, and
when disclosed and known by the male people what would you
think of such & woman, ' There is this further passage in the
letber ;— I give you the assurance, my dear sister, that I am a
1eformed man and unblamablein every way.” This does not
“appear to me to be the letter of an innocert man, Sucha charge
a4 was made against bim would mdmamly be met by an " indiga
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nant denial, bub in this case there iy ab most & gualified denial,
He says :—* Under the cireumstancos of this accusation I am

innocont.” Then admitting for argument’s sako the charge to

be true he observes :—1¢ i a man afber all” This suggests that
ho excused himself on the ground thab passion and Insb gob the
better of him. He admits that thero wore ¢ bodroom seercty’
which ought not to have heen diselosed and that his wife had
made the charge of misconduct against him long anberior to
the divorce procsodings, Whabever bo the fall woight to bo
attached (o this lebter, 16 appenrs to me that it furnishes corro-
heration of the evidence of Mvs, Rhine and her witnesses, T am
wholly unable under the circumstances to come to the conclusion
that the court holow was wrong in rogarding the charge made by
Mrs. Rhine as proved. © also sgree inthe view tsuken by the
conrs helow that as noither of tho partivs came into courb with
clonn hands, noithor of thom was enlitled o a decreo for dis~
solution of marriage.

It only remains to consider whether under the circumstances
the court below ought to have granted s judicial separation. It
is only under oxeeptional cireumstunces thati the court will grant
a decree for judicial separation Lo a petitioner who has boen guilty
of adultery, Seciion Z3 of the Indian Divorco Ach prosoribes
that in an application for judicial scparation the eourt on being
sotisfied of the truth of the statements made in the petition and
that there i8 no legol ground why the application should not be
gramted may decree judicial separation, This wection closely
corresponds with section 17 of the Matrimonial Causos Act, 20
and 21 Vietoria, Chapter 85, as amended by 20 and 92
Vietoria, Chapter 108, seotion 19. Tho Act does not define tho
legal grounds which justify the court in refusing to grant a decreo
to a petitioner for judicial separation. Tn the ewso of Otwey
v. Otway (1) it was held by the Court of Appeul in Kngland
bhat u judicial separation can only be granted where the petitioner
comes o court wibh a puro characlter and is free from all mubyi-
monial misconduct, In that caso o hushand and wife had both
been found guilty of adultery, und the lushand had also been
found guilty of aggravated cruelty, 1t was hold by the Court of

(1) (1833 L, B., 13 P.D,, 141,
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Appeal reversing the docision of Butm, J., that the court had no
jurisdiction to make a decree for judicial scparation on the
ground of such eruelty, however nggravated its character might
be. Corrox, L. 7, laid down the following as the true principle
which shovld guide a court in a case of the kind. He observed :—
“Ir, my opinion the true principle is this, that a wife having
heen guilty of adultery hag put herself in such a position that
she cannot be considered asan innocent party in any procoedings
which might have been taken in the old Ecclesiastical Courts,¢r
which might now be taken inthe Court of Divorce, and therefore
on that ground she is nob in & position to come fo that court to
give her any relief as to any matrimonial offence which the hus-
band may have committed, or, to put it on the ground of compen~
sation, for a crime of the same nature.”” Try, L. J., in the conrse
of his judgement remarked :— The case is one which it appears
to me ought to-be comsidered with great care, because it is im-
possible not to feel a strong sense of repulsion at continuing the
marriage tio between an adultexous man and an adnlterous
woman, where the man has been guilty of cruelty of the des-
cription of which the respondent in this case his been guilty.”
He states his conclusion as follows :~—* The conclusion I have
arrived at is that the principles which formerly governed the old
Toclesiastical Conrts ought to prevail now, one of which is not
to pronounce a decree for a divorce @ mensd e thoro in favour
of an adulteress” Lorms, L. J., inhis judgement observes :—
“ Now the authorities seem to me clearly to lay down that if a
wifo sued her husband for adultery and had herself been guilty
of adultery, she was not entitled to any relief. That doctrine
applies in this case unless it can be maintained thab the fact of
the husband having been found guilty of cruelty as well as
adultery, entitles the wife to relief, when but for the eruelty she
would have had no locus stundi. T can find no authority for
this proposition, and it is opposed to what I believe to be the
prineiples on which the Icelesiastical Courts have acted in
granbing decrees for a divorce @ mensd et thoro viz, that a
wife or hushand seeking such relief must come to the court with
a pure character and musb be free from any matrimonial mis-
conduct,”
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To this ruling great weighl necossarily al fvehos, 16 18 no
doubt brue that in the uler case of Constuntinidi v. Constuanti-
nidi (1), Juune, P, grantod o deeree for dissolubion of marringe
in nease in which hoth the potitioner and resnondeni had hoen
guilty of adultory, Inthat caso it was held that, nlihongh the
diseretion conferred by scetion 31 of Act 20 and 20 Vietorin,
Chapter 85, isa jndicial and not nn arbitrary diseretion, the eanses
for and cirenmstances under which the conrt may  exereise ils
diseretion in favour of o guilty pebitioner are to bo taken in
combination and according to their saveral degroes of forco and
also that the list of such causes is not a elosed ok aud may be
extended as occasion avises. The lonrned President in the conrso
of his judgement, in treating of the principles which ghonld guide
the eonrf in a matter of the kind, obgerves = [ think, therefore,
one can find guidanco only by referenco tolho genaral principles
of justice, and no principles of juskico in regurd fo this mabter
seem to me clearcr than these: first, that the politioner who has
been convieted of adultery should not be allowed to obtain a
divorce, if such adultery, in any serious degroe, contributed to the
misconduct of the respondent; and, secondly, that a respondent
should not be allowed to aveid the consequences of proved mis-
conduet by putting forward an act or acts of misconduet on the
part of the petitioner for which the respondent was himself or
heself in any sexious degree responsible. To hold otherwiso
would be to allow a wrong-doer to profit by wrong doing. T have
no doubt that the Liegislature intended that the eourt should act on
these principles whether or no it intended that the court should
act on any other principles.” Finding in that case that the res
pondent’s conduet conduced to the adultery committed by the
petitioner, the learnad President granted a decree nisd, This was
o very different case from the one now hefore ws, In this case
#rs. Rhino has been found guilty of deliberate adultery. It
cannot rightly be said that her husband conduced to tho adulbery.
The principle laid down in Olway v. Otwzy should, therefors,
I think, be applied to this case, and aceordingly applying it I
would hold thab, coming into courtas she does with unclean hands,
Mrs. Rhine is not entitled to any rolief. I would, therefore, in

(1) [1903] P, D, 946,
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a

bho civenmsbanceos of this case, seb asido the deceee of the court
bolow for a judivial separation and in othor rewpests aflirm the
decree of that court.

Grrerx, J~TI concur,

‘Tuosan, J.-JI aoneur,

By ruw Couwr—~The order of the Court is that the decrec
of the const below in o farus ib geanted tho petition of Mrs,
Rhing for judicial separation he seb aside, and bhat her pebition
be dismissod an fofo. In othor respects the deereo will sband
affirmad, bub withoub costs as no one appews on the parb of the

respondent,
Petition dismissed,

APPELLATE CIVIL.

Bofare 8ir Jolan Slanley, Ruight, Ghicf Jastice, wid Mr, Justice Banerji,
KURA BINGE axw asormar (Poamgeoies) v, CHELALLU (Desrrgpayr.) *
Aot (Local jiNo ITof 195Y Cdgra Lonaney Aot ), sections 10, 80 % e change of

lands on partilion —~Taproprictary tenané—Suit for possesséon, in Civil Cowrt

e R0y Judicatas Procecdurs,

By seotiont 10 of tho Agra Tonancy Act, 1901, where there is a iransfer by
nakion, no rights of expropvichary tenants acorue if the alienation

Tee
H)

privaie nl
is by gili or hy oxchango belween co-sharers,

Whore circumstances oxisb bo whicl seelion 202 of the game Ach applics,
the courb hag no option, bubis bound to adopt the procedure Inid down in that

JBeolion. 7
The facty of this cnse wore as follows s _

One Duli Chand, now represented by the appellants, brought &
suis for possession. of certain agricultural lands. Tt appears that
the parties were co-sharers in cerlain zamindari, and under an
arbiteation award the zamindari was partitioved. Thelands in
question full to the share of Duli Chand. He brought a suit in

the Civil Court for proprietary possession of those lands and for .

ejectment of the defeudant. The Subordinate J ud'gé, in whose
conrb the suib was instituted, by kis decree, dated the 10th of

+ Socondl Appeal No. 947 of 1910from a decrco of L, Jolmston,j'.dﬂlbionql
Judue of Meerut, dated the 22nd of April, 1910, raversing a deereo of l\mhmx!_m;ud
Zusain, additional Subordinate Judge of Mecru, dated tha 30ih of July,
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