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cited, This view was adhered to in the recent case of Kunyji
Lal v. Durga Prasad (1). In the case last mentionad it was
further held that a vefusal of & court to file an award will not
operabe as res judicale in re-pect of a subsequent suit broaght
to enforce the award, The same view was held in the case
of Mustafa Khan v, Musemmat Phuljha Bibi (2), which has
nob yeb been reported, Having regard to these rulings the view
taken by the court below cannot be supported. There is no
doubt as o the question of the plaintiff’s title to the property
claimed on the strength of the supplementary award. The result
ig that we allow the appeal, set aside the decree of the court
below and decree the plaintiff’s claim with costs in both courts,
Appeal allowed.,

FULL BENCH.

Befora Mr, Justice Str George Enox, Mr. Justice Banerji and Mr. Justice Karamab
Fusain.
JAIMANGAL DEOQ axp oxmnas (Darmxparrs) o. BED BARAN KUNWARL
(PraxNrree).*
Ciwil Procedurs Code (1908), seotion 11, explanation, PI~Res julioata~ Right
claimed in common ' --Jus tertii,

. In a suit for ejectment in o Revenue Court the defendants denied the title of
the plaintifi, and set up their own title as to part of the property and a jus feriii
g to the rost. The Rovenue Court elected to try the question of title itself, and
found that the plaintiff had not established hor proprietorship, and that decision
became final.

Hela, in o subsequont suit in the Uivil Court for & declaration of title, that
the decigion of the Revenue Court, although it constituted a res judicatfa as
betwesn the plaintiff and the then defendants, could nob arnount to s res judicata
ab botwosny the plaintiff and the thixd parties whose rights those defendants
had seb np.

Tre facts of this case were ag follows :—T he plaintiff, on the
96th of September, 1906, sued the defendants, Bhagat Deo
and Rabinath, father of Kinkin Deo, and Harbans Deo, in the
court of an “Assi:tant Collector of the first class for ejectment.
The Assistant Collector. held that the plaintiff Was- not the

* Wirgh Appmxl No. 42 of 1410 from ‘ani order of Muhaminad Ali, District
Judge of Mirzapur, dated the 2ith of Febyusry, 1910,

10) I T R., 32 All,, 484, 9) ', A. 209 of 1909, decided on iho
(t) (90} L ’ ’ ® 19th January, 1911,
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proprietres: of the village and dismissed the snit on the 8th of
Margh, 1006, That decision beeame final.  The plaintiff then
brought the suit out of which his appeal avose in the court of
the Subordinate Judgo of Mirzapnr, for a declaration that she
was the owner of tho village Jamvanwan,  She, in addition to
Bhagat Deo and the sona of Rabinath, made six others defen-
dnts, One of the pleas raised by all the dofondants was that
the suit was barred hy »es judicatw. The eourt of first
instance found that thiewas so and dismissed the suit.  The
plintiff appesled against all the defendants, and the learned
District Judge, holding that it was not barred againat defendants
Nos. 1,2, 3, 4, 8 and 9, who were not parties to the suib
of 1905, remanded the case under order XLI, rule 23, TFrom
the order of remand fwo appeals were preferred ; one by the
plaintiff (No. 67 of 1910), in which the contention was thab
the doctrine of res judicetw was no bar to tho suit against

hngat Deo and the sons of Rabinath, and the othor (No. 42 of
1910) by other defendants, in which the eontention was thut
the dostrine of res judicafe borred the suit against them
also,

Both appeals were heard by a Bench of three Judges. In
F, A, L. O. No. 67 of 1910, this Bench, on the 7ih of February,
1910, held that the suit against Bhagat Deo and the sons of
Rabinath, was barred by the doctrine of res judicuic.

Aypperl No, 42 was then heard,

Dr. Tej Bahadur Supru, for the appellants submitted that
the plaintiff had no locws standi. The effect of tho judgement
in F. A, £. O. No, 67 of 1910 (1) isthat the plaintiff has no
title to the land and that some third persons are the pro-
prietors. Explanation VI of section 11, Civil Procedurs Code,
governs the case. 1In the written statemont the defondunts in the
Revenue Court said that the title was vested in themrelves and
in their brethren (biradaran). Caspersz on E-toppel, pago
196 was referrod to. Tho defendants in the fovmer sunit
were claiming o title in common with the appellunts, What
they said was that the pluintiffs wore nob zamindars and they
and some others were the yonl owners ; Chundu v. Kunhamed (2)

(1) Of p. 453 Supra, () (1601) L T R., 14 Mad,, 924,
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and Somasundara Mudali v. Kulondaivelu Pullas (1), There
is nothing in the words of Explanation VI which prevents
a defendant from setiing up & claim in common with others.

Munshi Uaribans Salad, for the respondents :—

Explanation VI refers only to representative suits; Sada-
gopa Chariar v. Krishnamoorthy. Rao, (2). In the present
case, defendants appellants themselves in their written statement
deny that Rabinath and Bhagat Deo had any right to execute
a kabuliat on their behalf. The judgement of the Revenue Court
is not a judgement in rem and ca.nnot operate as 76s Judicata
in the present suit.

BANERJI, J.—~The facts of this case are set forth in our judge-
ment in the connected appeal from order No. 67 of 1910, in which
we held, in concurrence with the court below, that the question
of the title of the plaintiff respondent was res judicata. In
consequence of our decision in that case the learned advocate for
the appellants contends that we must be taken to have held that
the plaintiff has no title to the property in suit and that, there-
fore, shie is not entitled to maintain her claim sgainst any of the
defendants. I do not agree with this contention. We have not,
in deciding the connected appeal, held that the plaintiff has no
title. - All that we have held is that the question of her title
heing res judicate against those defendants who were respondents
to that appeal, the issne as to her title could notbe tried as
against those defendants. As the appellants were no parties to
the suit in which the previous judgement was passed that
judgement connob operate as res judicat@ as between them and
the plaintiff. This is conceded, but it is said that the title of
the plaintiff being a part of her cause of action, she cannot seb

it up against the appellants, because it must be held that she ‘has

no'title to the property in suit. As to this I may first observe
that if she has no title as against some of the defendants, it does
not follow that she has none against the otber defendants alco,
Tn the next place, as I have poianted out abuve, it has nob besn
decided in the suit that the plainiiff has no title. What has been
decided is that in consequence of the dec1sxon in the former suib

, . 457 (404). - 1007 L, L. B, 90
(1) (1904) L. . B, 98 Mad, 467 (464). -~ (2) ‘(ﬂd )m, % i
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she iy precluded from soling up her title against those defen-
dants who were defendants to that suit and that the issuc as
to her title cannot be determined as against thoss defendants.
That, however, cannot bar the trial of the issue as against the
defendauts appellants who were nob parties to the former suit,
and the court below was right in ordering o trial of that
issue.

It is next urged that in view of Explanation VI {o cection
11 of the Code of Civil Frocedure the former judgement must be
held to be »es judicutr. This contention iy, in my judgement,
equally untenable. The partics to the former suit dil not
litigate in respect of ®a private right claimsd in common fop
themselves and others,”” The defondants bn thab suit set up
their own right to a paet of the property and also =lleged that
another patrb of the property belonged to the appellants tio this
appesl, but they did nol assert any right which was common bo-
all of them. In order that the explanation may be applicable,
there must be commuanity of intorest, such as is referred bo in
order 1, rule S, In the prosont case there was no community of
interost, It is admitted that if im the former suit a decree hud
been. passed in favour of the plaintiff, it would nob have been
binding on the appellants. Why then should it be binding
because the suit was dismissed? In wy judgament b)xplaumtiou
VI has no application to & case like this.

For the above reasons I would dismiss the appeal with eoa{m,

Karavar Husarx, J.—The plaintiff, on the 20th of Septem-~
bex, 1906, sued the defendants, Bhagnt Deo and Rabinath, father
of Kinkin Deo and Harbans Deo, in thoe court of an Assistant
Collector of the first class for ejestment. The Assistant Colleg-
tor held that the plain'i(f was not the proprivtress of tha village
and dismissed the suit on the 8th of March, 1906, That decision
became final, '

The plaintiff then brought the suit out of which this appeal
arose in the court of the Subordiuais Tudge of Mirzapur, for a
declarution that she was the owner of the village Jamvanwaa,
She, in addition to Bhigas Deo and the sons of Rubiunth, made
six others defendants. One of the pleay raised by sll the defen—-
dants was that the suit was barred by res judicata.
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The eourt of first instance found that it was so and dismissed

the suit. The plaintiff appealed against all the defendauts, and -

the learned District Judge holding that it was not barred againss
defendants Nos. 1,2, 8, 4,8 and 9, who were not partics to the
suit of 1905, remnnded the ease under order XLI, rule 93.
¥rom the order of remand two appeals were preferred. One by
the plaintiff (No. 67 of 1910) in which the contention was that
the doctrine of res judicata was o bar to the sait sgainst Bhagat
Deo and the sons of Rabinath, and the other (No. 42 of 1910) by
other defendants in which the contention was tHat the doctrine
of ros judicate harred the suit against them also.

Both appeals were heard by a Benmeh of three Judges. In
F. A. £ O, No. 67 of 1910, this Bench, on the 7th of February,
1910, held thab the suit against Bhagab Deo and the sons of Rabi-
nath, was barred by the doctrine of res judicata.

After the delivery of judgement in F. A. f. O. No. 67 of
1910, F. A, £ O. No. 42 of 1910 was heard, The learned
advocate for the appellants admitbed that res judicnts did not
apply as the parties were not the same. e, however, pressed
(1) that our decision in F. A. f. O, No, 67 of 1910, that the
plaintiff was not the proprietress of Jamanwan, so far as Bhagat
Deo and the sons of Rabinath were concerned, being in the
one and the same suit must be deemed to be decision that she
was not its proprietress against the appellants as well, for in the
one and the same suit a plaintiff cannot be held to have no
proprietary title aguinst some of the defendants and io have if
against the vest ;(2) that Explanation VI of section 11 of the
Civil Procedure Code applied to the case, and (3) that the
appellants could plead a jus fertéi and say that the ownership
of the village in dispute belonged to other defendants and
not to the plaintiff,

A fallacy lurks in the first confention and is the result of
noneappreciation of the nature of the dootrine of res judicata.
That dootrine with certain limitations prohibils & court of justice
from deciding in & subsequent suib an issue which has been
decided in a previous suip. When a court with reference to an
insue involved in & subsequent suit is of opinion that res judicute
hars the trial of that issue, it refrains from deciding that issue,
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To call this action of the court a decision of that issue in the
subsequout suit is o misnomer and eau in no way doprive ib of
the power of deviding thab issuo bebween the plaintiff and the
rest of the defendants, Tt muslk be noticed that our judgoement
in I A, £, 0. No. 67 of 1910 is a judgemonb im porsonam
and not o judgementi ¢n rem. So far, therefore, as the parbies
to the present case are concerned, it is res inler alios judicuta
and cannot bind them, The above principlo is embodied in
section 43 of the Indian Hvidence Act (No. T of 1872) which
is as follows :—¢ Judgemonts, orders or decrees other bthan thoso
mentioned in sections 40, 41 and 42, are irrelevant, unless the
oxistence of such judgoments, orders or decroes is a fach in issue
or is relovant under some other provision of this Aeh”  There
ave no words in the gection to indicale that a judgement, order
or decree for the purpose of being irrelevant must he in anobher
suit. The words ave wide enough t» inelude a judgement, order
or decree in the one and the rame suib if the partiey arc different.
A, a plintiff, in the one und the samo suif, may be held to he
the owner of s villaye againgt B bub nob against €, IInd the
appellants in the case before us admitted that the plaintifl way
the proprietress of the village, tho cowrt would have beon bound
‘to declare her to the owner of the village as against the appel-
lants and {0 be mo owner ay against the othors, and this wonld
have been done in the one and the same suit. N
The fallacy becomes clear if we supposo thal the suit of
1905, instead of being diswissed, was decreed sgeinst Bhagat
Deo and Rabinath and the plaintiff was held to be the owner
of the village. In such case the court in F. A, £, O. No. 67
of 1910 would have come to the conclusion that, as the pluintiff
had been found to be the owner of the village against Bhagut
Deo and Rabinath, the retrial of her title against them was
barred by the doctrine of res judicats. Could such a conclasion
have entitled the plaintiff to contend that the enurt must hold
her to be the owner of the village withoub giving the appellsnly
an opportunity fo prove otherwise, for a court in the one and
fhe same suib eould wob hold that the one and the sume plaiutiff
was the owner of the village against some dofondauts bul not
against the rest ?

.
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Such a conleation would have been deemed ridiculous, and
the mere fict that it was raised in a converse case could nob
alter its natave.

As a mabber of procedure the appellants in F. A. £ O,
No. 42 of 1910 can rely upon our decree in F. A, {. O. No. 67
of 1910, ns a piece of documontary evidence and cannot call
it in aid of their case in any other way. It thevefore follows
that unless their case is tried and the question that the plaintiff
has no fitle against them is decided, they can be entitled to no
deeree, They, however, nsk us to take what they think ought
to be decided in their favour to have already been so decided.
This cannot be done, and the learned advocate has mnot referred
ug to any principle or precedent that might supporb him,

Explanation VI, section 11, Civil Procedure Code, has no
application to the case before us. In the saib of 1905, in the
court of the Assistant Collector of the first elass, no private right
was claimed by Bhagat Deo and Rabinath in common for them-

selves and the appellants in F. A, £ O, No, 42 of 1910, and .

therefore the appellants before us could not be deemed to be
olaiming under Bhagat and Rabinath. There is no substance in
the plea of jus terids. The effect of that plea, when permitted
to be raised, is that the plaintiff is called upon to prove a better
title. That plea does not shut out the plaintiff from proving a
better title, nor debar the court from deciding the question of
title.

Tor the above reasons I would dismiss the appeal with costs.

Knox, J.~-T agree with my learned brothers in bolding that
the judgement in F. A. f. O. No. 67 of 1910 canvnot operate as
res judicate in bar of the suit oub of which this appeal arises.
The'present appellants were no parties to the suit in which the
judgement first named was passed. Explanation VT of section
11 of Act No. V of 1908, which the learncd advocate for the

appellants would have us apply, will not help the case. In the

previous suit the right claimed was nota private right claimed
by the parties to that suit in common for themselves and others,

The nppeal is dismissed with costs. ,
: ‘ Appeal dismissed,
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