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1911 it it was duly stamped, was sufficient {o eniitle the donco fo
T Gecute or tako steps to exceunle the deerce in Cawnpore.  Onr
v, decision relalea only to the question whether or nob the doecument

yﬁfﬁ;}’m was duly stamped.  Assuming merely for the purpose of decid-

‘ing the quesiion beforo us thab the document was snflicient it
duly stamped, we hold that the document was not duly stamped,
and that it ought to have been stamped with the stasmp provided
for by article 48, Seliedule I, of the tamp Act. We make no
order as to costs.

o1 APPELLATE CIVIL.
Februwry 21, e -
———T Bafore Siv Jolon Stanley, Knight, Clief Justive, and 3. Tustivs Banorfi,
SHIB CHARAN DAS (Pramvrrr) 2, RAM GHANDRA SARUD axp oriens
(D rENDANTS).
Award—Refusel of cowrt to file @ private qwogrd-—Suhseg wend swil o aifares
{orms of waeard - Rog jadienta,
TZld thab the vofusal of ucourt to file n privade award will nab aporato as
ros judicate in rospeot of & subsequent suih brought to mfoves the nward. Kol
Lial v. Durga Prasad (1) followed,  Basant Tulb v Kunji Fal (3) roforrod Lo,

Tre facts of this case were as follows:—The plaintift and othor
parties had disputes ahout tho partition of certain property which
belonged to them. They prepared lots and appointed an arbit-
rator for the purpose of assigning the lots to the differont porsons
interested. Oa the 17th December, 190l an aproemoent of
refexence was drawn up and one Babu Rmanuj Dayal waus
appointed arbitrator. On the 23rd of Decombar, 1904, lota
were drawn and lot No, 1 fell to the share of the plaintiff and
his co-sharers, One of the propertics comprised in that lot was
20 biswas of the village Sherpur. On the 14th of December,
1905, an award was made, but in that award by n mistake instead
of entering the whole of the 20 biswas of the village Sherpur
in lot No.1 only a half of that village was entered by the clerk
who copied out the lots embodied in the awurd. The mistake
was discovered and the attention of the arbitrator was dmwn to

* Birat Apreal Ne, 890 of 1909 from a docres of K ¢ “
tional Judge of Meerut, datod tho 11th of Augu: ’t’owognhmy + Ll Becond Mm

(1) ( 1920) L I R, 83 A1, 484,  (9) (1908) T, L. B., 28 All, 21,
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ib. He accordingly made a supplementary award on the 11th
of Mareh, 1906, which was in fact an amendment of the first
award., By that supplementary award he assigned to the lot of
the plaintiff and his co-sharers the whole of the village Suerpur.
The practical rosulb of the two awards was this, that by the firs
award only a half share of the village Sherpur was assigned to
lot No. 1, and by the second award the remaining half was also

allotted to lot No, 1. On the Lith of April, 1905, the owners

of lot No. 1 made an application to the court under seetion 525
of Act No. XTIV of 1882 for the filing of both the awards. The
court filed the first award and made a deeree in accordance with
ity but refused to file the supplementary award, Thereupon the
suib oub of which this appeal has arisen was brought by the
plaintiff and he claimed in it a 5 biswas share in mauza Sherpur
on the basis of the supplementary award—he and his co-sharers
being admittedly in possession of a pen biswas share in the
village. .

The court of firshinstance (Second Additional Judge of Meerut)
dismissed the suit ag barred by res judicata owing to the refusal
of the former court to file the supplementary award. The plain-
tiff appealed to the High Court.

Babu Jogindro Nath Chaudhri (with him Pandit Mohon Lal
Sundal), for the appellant.

Munshi Gokul Prasad (with him Babu Sital Prasad Ghosh),
for the respondents.

Srawvey, C. J, and BANERJI, J:—The question in this
appeal is, whether the plaintiff’s claim is barred by the rule of
res judicuta., The facts are these:—The plaintiff and other
patties had disputes about the partition of certain property which
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belonged to them, They prepared lots and appointed an arbit- -

rator for the purpose of assigning the lots to the different
persons interested, Omn the 17th December, 1904, an agreement
of reference was drawn up and one Babu Rimavuj Dayal was
appointed arbitrator. On the 23rd of December, 1904, lots were
‘drawn and lob No. 1 fell b the share of the plaintiff*and his
co-daarers, One of the properties comprised in thatlot was 20
biswas of the village Sherpur. On the 14th of December, 1905,
an award was made, but in that award by a mistake, instead ‘of
- 68
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entering the whole of the 20 biswas of the village Sherpar in
1ot No. 1, ouly o half of that village was entered by the clerk who
copied out the lots embodied in the award. The mistake was
discovered and the attention of the arbitrator was drawn to it.
He accordingly made a supplementary award on the 11lth of
Maxrch, 1908, which was in fact an amendment of the first award.
By that supplementary award he assigned to the lot of the
plaintift and his eo-sharers the whole of the village Sherpar, The
practical result of the two awards was this, that by the first award
only o half share of the village Sherpur was assigned to lot No, 1,
and by the second award the remaining half was also allobted to lob
No. 1. On the 11th of April, 1005, the owners of lot No. 1
made an application to the court under seetion 525 of Aet No..
XIV of 1852 for the filing of both tho awards. The court filed
the first award and madoe a decres in accordance with it, but
refused to file the supplementary award. Thersupon the suit
out of which this appeal has avisen was brought by the plaintiff
and he claimed in it a § biswas «hare in mauzs Sherpur on the
basis of the supplomentary award—he and his co-sharcrs beiog
ad.nittedly in posscssion of a tew biswns share in tho village,
There is no quesion that all the parbies to the reference to
arbitration intended that the plaintiff and his co-sharers should
get the whole of the village Sherpur, and thers is no ques-
tion also that it was the intention of the arbitrator to award
to the plaintiff the 5 biswas now claimed by him in addition to

~ whab he bas already gobt, ‘The court below, however, has dis.

missed the suit on the ground that the decision of the Subordinate
Judge refusing to file the supplementary award operates ac
res judicata. 'We are unable fo agree with the luwrned Addi-
tional Judge. Having regard to the judgement of thoe Subordi-
nate Judge in the case under section 525 of Aot XIV of 1882,
we must bold that the court refused to file the supplementary
award, by which, as we have peinted out above, an additional 10
biswas share in Sherpur was allotted to the share of the plaintiff
and hig co-sharers, the owners of lot No. 1. From this order of
refusal no appeal lay, as held in the cave of Basunt Lal v.
Kunji Lok (1), in which the previous rulings on the snbject were
' (1) (1905) LI, R, 28 AL, 21,
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cited, This view was adhered to in the recent case of Kunyji
Lal v. Durga Prasad (1). In the case last mentionad it was
further held that a vefusal of & court to file an award will not
operabe as res judicale in re-pect of a subsequent suit broaght
to enforce the award, The same view was held in the case
of Mustafa Khan v, Musemmat Phuljha Bibi (2), which has
nob yeb been reported, Having regard to these rulings the view
taken by the court below cannot be supported. There is no
doubt as o the question of the plaintiff’s title to the property
claimed on the strength of the supplementary award. The result
ig that we allow the appeal, set aside the decree of the court
below and decree the plaintiff’s claim with costs in both courts,
Appeal allowed.,

FULL BENCH.

Befora Mr, Justice Str George Enox, Mr. Justice Banerji and Mr. Justice Karamab
Fusain.
JAIMANGAL DEOQ axp oxmnas (Darmxparrs) o. BED BARAN KUNWARL
(PraxNrree).*
Ciwil Procedurs Code (1908), seotion 11, explanation, PI~Res julioata~ Right
claimed in common ' --Jus tertii,

. In a suit for ejectment in o Revenue Court the defendants denied the title of
the plaintifi, and set up their own title as to part of the property and a jus feriii
g to the rost. The Rovenue Court elected to try the question of title itself, and
found that the plaintiff had not established hor proprietorship, and that decision
became final.

Hela, in o subsequont suit in the Uivil Court for & declaration of title, that
the decigion of the Revenue Court, although it constituted a res judicatfa as
betwesn the plaintiff and the then defendants, could nob arnount to s res judicata
ab botwosny the plaintiff and the thixd parties whose rights those defendants
had seb np.

Tre facts of this case were ag follows :—T he plaintiff, on the
96th of September, 1906, sued the defendants, Bhagat Deo
and Rabinath, father of Kinkin Deo, and Harbans Deo, in the
court of an “Assi:tant Collector of the first class for ejectment.
The Assistant Collector. held that the plaintiff Was- not the

* Wirgh Appmxl No. 42 of 1410 from ‘ani order of Muhaminad Ali, District
Judge of Mirzapur, dated the 2ith of Febyusry, 1910,

10) I T R., 32 All,, 484, 9) ', A. 209 of 1909, decided on iho
(t) (90} L ’ ’ ® 19th January, 1911,
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