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the 15th of December, 1896, and no steps whatsoever have been
taken for ihe obtaining of possession of the property by the
_mortgagees until the Jast day of limitation, namely, the 14th of
December, 1908, a period of 12 years, The learned judge of this
court relied apon the ruling in Mahabir Prasad Rai v. Bisham
Dayal (1). The facis of that case are unlike those in the present

cuse. There, thero was no withholding of possession for a length °

of time as in this cise. We cannot concur in the decision of our
learned brother and must allow the appeal. We accordingly
allow the appesl, set aside the decree of this court and restore
the decree nf the lower appellate court with ¢osts in all courts,
Appeal allowed,

FULL BENCH.

Before Mr, Justice Richards, My Justice Grifin and My, Justice Tudball,
PARMANAND (Arprioawt) v. SAT PRASAD (Oprostom parTy.)*

Act No. ITof 1899 (Indian Stamp det), sections 2 (21), and 60 ; schedule 1,
article 48 (g )—Stamp-—Power of attorney—Document authoriziﬂg Tolder fo
appear and do oll acts necessary for evceution of decree.

Tleld that o document purporbing to authorize the person in whose favour it
was exootlod, who was not a cortificated mukhbar or pleader, to appear and do
all acts necessary for the axecution of a decree of a court, outside the United
Drovinces, which had beon transferred fo a court in those Provinces for execu-
tion, required to be stamped as a power of attorney with o one rupee stamp, and
not as a vakalatnamah or muktax-namah,

THrs was a reference under section 6 1 of the Stamp Act, 1899,

made hy the District Judge of Cawnpore on the following

facls s~

A decree of a Punjab Court was transferred to the court of
the Dislrict Judge of Cawnpore for execution. A perron who
was not a legal practitioner filed, on behalf of the decree-holder,
some papers in the Cawnpore Court.  His authority for acting
on behalf of the decree-holder was a ¢ mukhtar-nam h ’ which was
stamped only with & court fee label of 8 annas, The Districh
Judge referred the following question to the High Conrti—
“ When a private person acling on behalf of anobher in a matber

# Oivil Miscellaneous No. 445 of 1910,
(1) Weekly Notes, 1904, p. 163,
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in the Clivil Court files a power of attorney, should not thab power
be linble to duty under the Stamp Act, or ix it properly stamped
if fled on. plain paper bearing an 8§ anna court fee label as if it
were & mukhlar-namah under tho Court Feos Act 27

The Grovernmont Advocate (Mr, A. B Rywves), in support of
the reference :—

Tho question is impochant as it appears to be tho practice, in
parts of these Provinces, of the courts to acceps, as properly
stamped, documents of this kind in execution cages transferred
from the Punjab, whero people were allowed to appear and ach
for parties on the aunthority of such documents. Thiv practico
in the Punjab was duc to the exemption contained in the lagt
paragraph of section 37 of the old Code of Civil Procodure (1882),
but omibted from ovder IIT, rulo 2, of the presont Code. 8o,
now, in all the Provinces a person other than a legal practitioner
can appear and acb only in accordance with order IIl, ruleZ2,
A power of attorney which is required by clause (a) of that rule
is defined by scetion 2, clanse (21) of the Stamp Aot and the
amount of stamp duty payable iy laid down by arvticle 48 of the
schedule. The document in question comes under clause (o)
or clause (g) of article 48, It should, therofore, ba executed on
stamp paper of the value of Re, 1. Axticle 10 of schedule 11
of the Court Tees Act deals with mukhtar-namahs and vakalat-
namahs, which are meant only for legal practifioners, and are to
be distinguished from ordinary ‘powers of attornoy.! Tho Couri
Fees Act itself makes this distinction botween a mukhtar-namah
and a powet of atbitorney to insbisute or defond n suit; widesection

19, clanse (1),

No one appeared ngainst the reference,

Ricnarps, GRIrFIN and Tupsant, JJ. :—This i+ o roforence
under section GO of the Stamp Act of 1899, A document was
produced in the Court of the District Judge of Cawnpore. i was
assumed Dy the court below that this wos & document which
authorized the holder who is nominated therein {o appesr and
do all acts necessary for the oxecution of o cortain doeree which
bad been transferred from the Punjab to Cawnpore for exocu-
tion. We are dealing with the ewwe on the astumphion (hab the
document -if duly stamped way sufficiont for the purpose. The
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document bears an eight anna court fee label and no other stamp.

The donee of the power is not a certified mukhtar or pleader,

and the question is whether under these circumstances the doou-

raent is duly stamped. Section 2, elause (21) of the Btamp Act

defines the expression ¢ power of atborney ” in the following
terms:—¢ A power of attorney includes any instrument (not
chargeable with a fee under the law for the time being in force)
empowering & specified person to act for and in the name of the
person execubing it.” Lhe present document, as we shall pre-
sently show, clearly falls within this definition. Anrticle 48 of
Schedule I of the Stamp A.ct provides for the stamp on a power
of attorney falling within the definition which we have quoted
above. Clause (¢) provides thab when the document authorizes
one person or more to actin a single transaction other than the

cagse mentioned in clause (@) the proper stamp shall be one rupee.

Clause (g) is a general provision for all such powers of attorney
not provided for by other clauses.

Article 10, Schedule II, of the Court Fees Act provides
for the stamping of mukhtar-namshs and vakalat-namahs, Clause
() refers t> a mukhtar-namah or vakalat-namah presented to any
Civil or Criminal Courl other than a High Court or to a Revenue
Court or to any Collestor or Magistrate or other Executive
officer except such as are mentioned in clauses (b)) and (c)
Olause (b) provides for the sume class of documents when pre-
sented to a Commissioner of Revenue, Circuit ox Customs or to
any officer charged with the executive administration of a
division, not being the chief revenue or executive authority.
Clanse (¢) provides for the same class of documents when pre-

sented to a High Cours, Chief Commissioner, Board of Revenue

or other chief. controlling revenue or executive authority, It
appears to us that all these documents are documents which it was

intended to exclude from the definition of the expression power of-
attorney in section 2, clanse (21) of the Stamp Act. I, therefore,

seems to us that it is clexr that the documents referred to in article
10, Schedule I T, of the Court Fees Act ave restricted to documents
-given to and presented by duly certificated mukhtars and
pleaders under the Legal Practitioner’s Act. We may point oub

that we are not deciding that the document in the present case,
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1911 it it was duly stamped, was sufficient {o eniitle the donco fo
T Gecute or tako steps to exceunle the deerce in Cawnpore.  Onr
v, decision relalea only to the question whether or nob the doecument

yﬁfﬁ;}’m was duly stamped.  Assuming merely for the purpose of decid-

‘ing the quesiion beforo us thab the document was snflicient it
duly stamped, we hold that the document was not duly stamped,
and that it ought to have been stamped with the stasmp provided
for by article 48, Seliedule I, of the tamp Act. We make no
order as to costs.

o1 APPELLATE CIVIL.
Februwry 21, e -
———T Bafore Siv Jolon Stanley, Knight, Clief Justive, and 3. Tustivs Banorfi,
SHIB CHARAN DAS (Pramvrrr) 2, RAM GHANDRA SARUD axp oriens
(D rENDANTS).
Award—Refusel of cowrt to file @ private qwogrd-—Suhseg wend swil o aifares
{orms of waeard - Rog jadienta,
TZld thab the vofusal of ucourt to file n privade award will nab aporato as
ros judicate in rospeot of & subsequent suih brought to mfoves the nward. Kol
Lial v. Durga Prasad (1) followed,  Basant Tulb v Kunji Fal (3) roforrod Lo,

Tre facts of this case were as follows:—The plaintift and othor
parties had disputes ahout tho partition of certain property which
belonged to them. They prepared lots and appointed an arbit-
rator for the purpose of assigning the lots to the differont porsons
interested. Oa the 17th December, 190l an aproemoent of
refexence was drawn up and one Babu Rmanuj Dayal waus
appointed arbitrator. On the 23rd of Decombar, 1904, lota
were drawn and lot No, 1 fell to the share of the plaintiff and
his co-sharers, One of the propertics comprised in that lot was
20 biswas of the village Sherpur. On the 14th of December,
1905, an award was made, but in that award by n mistake instead
of entering the whole of the 20 biswas of the village Sherpur
in lot No.1 only a half of that village was entered by the clerk
who copied out the lots embodied in the awurd. The mistake
was discovered and the attention of the arbitrator was dmwn to

* Birat Apreal Ne, 890 of 1909 from a docres of K ¢ “
tional Judge of Meerut, datod tho 11th of Augu: ’t’owognhmy + Ll Becond Mm

(1) ( 1920) L I R, 83 A1, 484,  (9) (1908) T, L. B., 28 All, 21,



