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which he eought to have a sale. He caused the properfcy io he 
sold either free from the mortgages, or subject to Ihe mortgage?. 
I f  it was sold free from the mortgages he must be cleertied 10 have 
abandoned his mortgage^  ̂ alad ia th:i(3 case he has no interest, 
ill the propei'fcy sold. I f  he caused the property to be sold 
subject to the moL’t.gago.'̂ j the sale only related to the interest 
of the moi'tigagor, that is, his right of redemptioa. In. tMs tight 
of rGdempfcioii tho mortgagee has no interest. Therefore, from 
either point) of view, the decree-hoider in this case has no interest 
in (he property sold such a-̂  would eafcitle him to make aa appli­
cation under rule 89, We think the judgement of the courb ■ 
below to the contrary is erroneous. We accordingly allow the 
appeal, set aside the order of tho court below and dismiss the ap­
plication of tile respondent, Ahmad Said Khan, bo have the sale 
det .aii(if*j with costs in both courts.

Appeal allowed.

Befom 8it’ John Stanley, Kniijht, Chief Justice, and Mr. Jttstioe Banerji, 
B IH A R I AHD ANOXBER '('DfflraNDA.NTS), U. EAM OHANDEA AND O'i’HBRS 

(PliAINTO’E'S).*
Evidence-^BunUn of 'proof— Usufruc^mry moHgage—Suit for lomession of 

mortgaged property nob Irought for marly twelve years—Tresumpiion 
ffmt no consideration passed.
Wlxero tlio plaiuiiifta, ■who wore ^usufraotuary raortgagoes, wMa never given 

po3SB38ion of the morligago:! pEopoutiy .and did. aofc at;tomx)t to tecovoi* posses­
sion xiutil liho period of lim itatioa liad almoafc oxpirad, it  was hshi, dm plea 
raiBod by tlio cloEoiidants- ilia t no oonsidoration had passed, tliat tho httrdon 
of pi'oving that oonsideratioix had passed was rightly shifted to tlio plaintifla. 
Aohobmdil v. M'ahaUr (1) lollowod. MahaUr Prmad v, Biahan Dmjal (2) 
distinguiahod,

Thib wtw an appeal under section 10 of the Letters Patent 
from a Judgement of Karamat Bxtsain, J.—The facts of the 
case are set forth in the judgemeut under appeal, which was 
as follows:— ' -r

. -"'The facta aro aa follows;-—BihaEi, defeadanfi No. 1, M  th  ̂ I M ' Sf' 
Docomher, 189Q, oxeoufced a mortgage with poijsesaion in favour of the plain- 
tifia. la  thiit dood tho rooitala two that they recoiyad the entire mortgage 
roasnoy as dciiailod !)do\v, itiii!: thoy pal) the mortgageea in possession and 
that thoy from that date should continno in posgossion thereof and should 
sublet tho said proporfcy. The plaintiffs on the bagis of that moriigaga instituted

® Appeal No. 96 of 1910 under secfcion 10 of the Loiters Patent.
(1) (1886) I. L. B„ 8 All, 641. (2) Weekly Notes, 1S04, p. 163.
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1911 a suit for reeovory of poaiiCBsion on tlio Idf-h ol! I)t.iccmIior, !iO()S, wliioh wtiB the 
laati flay for insitil-utiri}!; t.ho BVilb. a,’ho funit plcMt. iu dtittuico wan as folIowH • 
'‘ Tlio clofondauf. (litl n<jt recoivo ibn amovml. ol oonHidomUnii of tiicniiortgugo 
deed, aad oonfioauoatly Mio novi!!' t'lijiiuwukitl thwing O iobiig
poriotl o! la  yoai'B, uok did lio Tu;i,k« iw ti,!)!>Ucii,i.ion for iiraiaUyu of nam«». Tlio 
mortgago clood is wit.hou!. (soufiidorattlotj.'

“ H io  ooiu'li ol iitat iuHianco disiiUHiicd tlw olAiin. TOus otfW’lf aL l.ho tnid of il'.a 
judgomoal/ olBeKvos :*—< 1 profiumo i.Iiiif. Uin mdi wiii-i not likd anrliw m  tho himd 
in  quostioa was not oxooulcd fov oouaitloraiioti,’ On ftpyfiiil ilio luw«:if niiptillaio 
court oonfim od iliQ fleerco. 'I'hiit ooucti in il;B :|u<lgt3m.onf. B s i y a ‘ Tliti tlofon- 
dants admit oxocutioii o£ tlw ('Ijijod in iuiit but I'lony ruooipfe o l ('.ouHidomlaoti,' 
Tliat oourt (lisliulicivcd tliQ iivitlenc(i twiiliusod by (Jio ]);vrti<i» tHul was o£ oxiinitm 
that, ilw  decision oC ilvo caHO timuHl on tlio <j,w,«Uou of Imrdnji of proof. In  
oonsoquonco of tlw doljiy in iiiHliituti»|;( tli« »uUi foi' posBCiSHidii oouet WftS 
of opinion that tho bui:d«n o£ {.miviiig tho paymunt of com itlorayon  lay oh tho 
plttiutillB, Foi; thin i[ii*<)p<wilaoii it reliod (ui Ac.lmhmtlil K um i  "V* MahoiUr 
Framd (I), in which tho laarncd Judgfta o h B o t v Q * I t  is doubtleaa tm o that 
tho party lo  a deed duly oxcoutod and registoi-ed, who alleges non-paymont df 
consideration, is oixlinarily Ijoimd to provo hia allegation; hut we thiiik iho eJ'udf̂ o 
1ms o'verlooked tho lioculiar csiroumstswcos of this easo, H o had found that 
possessiou had novor beea trausforroil, and that the p laiatil! and his prodecng^or 
had silGutly BUbmitted to tlw w ithholding of posBossioa for iipwards of eight 
years. This stato of things, coiiiWnod with tho oontinuoua i>oai?(js!H!on of tho 
■700.401:8, favoutod thoic allegation Wiat poaaosaloii had bt'.on withhold liiHHtWiio of 
the non-paymoat of ooufciidui.’ation, tmd raiyoit such ft ociuttlur-proanmytioii an to 
make it incumbent on tho plaintiff veixdoo to giva ovidonoQ thiifc ooxiHidoratloM 
had in faot pasBod,’

“  Tho lowor appellate court was fur{.hot of ojiiaiott that tho auit v̂iw foe tho 
Bpeoifio peiformanee o£ a contraot of mortgage and was govoniod by srtielo HfJ 
of the Indian Limitation Act and not hy artiolo 144, !f'h«! itlaintiffg hnvo 
preferred a saoond appeal to this Oourfe and it is urged on th«ir bohiiilf thfti tho 
suit is not harrod. hy limitation tmdes artiolo 118, whieh has k o  npplisHtioa te 
the facta of tho caso, and that as the dofendants adnuttod Iho exwnitloa ttntl 
denied the receipt of consideration, they worn hound to proto that fhey had nofi 
received the consideration of tho mor(.gago. TIio vi«w l̂ ilaiu !*y th« lower appeliato 
oourb, that tha suit is barrod by limiliation, is not oorroct. Thk mtkm cmt in m  
■way ha rogardad to bo an action for tho Bpeuilio jwrfornianott of tho m akm k  
The recitala in tho nxortgiigo dood arc that tho inorfgagara reooiwa lh«a aioctgftga 
money and put tho mor!g'ii<̂ oo3 in poHSesnion of tlw proporty mortfiigod. $h»t 
heingso, the suit is clearly a suit for iJossMsion by a n»rtpgc»»gai»gj; ila  
mortgagor of immovablo property and is tmaoublellly gOY6«ai fey Ktloleia^ 
of the Indian Limitation Act, vido 0()pcif llm  ?, Bdji Lai |2),

“ Regarding tho ploa of bardon of proof th» question is s jio jly  ihis 
the institution of a suit for posaosaioii on tho last day of limilatioo, ,»lw  » 
strong proisumption of faot rulating to l.ho absoutsoof oonsidoratlon as fo eoiuiforiwt 

(1) (1880) I,  I). R,, 8 All,, 6{fl, (S) Weekly Koifju, 1084, 1$ ,̂
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tlie presumpMoa ra:9od by the rooital in tha cTaad as to its payment. In, snpporfe 
of tha propositioa that the long delay raisea sixoli a presumption, rolianco is 
placed on sootion 139 of Toluaio I of Wlgmoro’s Law of Eviclenoo and oa seotioa 
2517 of Volume I¥ of the samo work; but in my opiaioa wheu tho law of 
limitation fixes a timo for the institution of a olass of oasos, tho delay up to the 
last day of limifcatioti is not rnflicient to raiso any pi'oaixmption of tho kiacl, 
bQoauso whoa tho law of limitation sauofeionsa suoh a clolay no prestmiplion of faot 
against that law can possibly arise. The ruling in I, Ii, R. 8 All., 0^1, is only 
an authority for t)ho proposition that long clolay raised a proaumptioii of fact 
with lofeconcQ to the oiroumatanoos of that catio. That boing bo, that, caao is no 
authority for tlia piroposifcion that a long (May in tho instituiioa of a suit for 
possession oatho basis of a mortgago in whioh thoro is a rocital that tho mortga­
gors had rocoivod tUo aonsiderafciou, will shift tho burdon of proof from, thorn to 
the mortgagao in all cases.

“  In' MaJiaUr Prasad v. Bishan Dayal (1) it is laid down tiat «whora 
oxeoution of a bond is admittied and tho bond contains an admission, that 
consideration has passodj it ia for tha oxooutant to gab rid of tha admission whioh 
he has made in tho bond. It is not enough for him to provo ishat prior to the 
institution of tho suit on tha bond lio denied roooiptof consideration, even if suoh 
donial'waa mado boforo tho ragistoring offloar.’

“  M lowing tho abovo ruling, I am of opinion that tho moriigagors in tie 
oasQ bafora me wore bound to prove that they had not rooeivocl consideration 
and thali tho delay in tho inatifcution of tho suit ia noli, in my opiaion, enough 
to taka this suit out of tlia goaoral rule thab a party who admits oxoontdon of a 
deed in which ha reoltes rooeipt of oonaideratioa is bound to prove non-payment,

**■ IPoE tho abovo roasoaa, I  allow the appeal, sof; asida tho decreos of the courts 
below, and send down the case to tho court of 3S.rst instance through the lower 
appellate court for trying tho remaining issues.’ *

The defoudaii/s a[)peUed:
Dr. Taj Bahadwr Sttpru, for bke appellants.
Tho re- p̂oiidonta were aoti ropi’oionbod;
St a n l b Yj C , J . and B anter,'ri, J ., j— I n this suit Wio plaintiffs 

aeok a doGi’ee for possession of cerfcaia properuy ujufL'actaarily 
mortgaged to them on the 16th Dacombor, 1800. It appoai’rf 
from the eyideaoe, aad it is not dispated, that from t he 15th of 
December/ 1896, until the Hfch of Dooemher, 1908, tha day on 
which this suit was inatitated, the piainuilfj nevur applied for 
mufeabion of names iu their favour  ̂nor did they take any step 
whatever to obfeain possession from the defendanfcs, and ifc is 
admitted in the pliint that they never got possession, Tiie 
defence set up was tliat no consideration for the mortgage passed. 
Both the lower courts distnissod tho phiintiff.-î  suit holding that 

(1) WosM^ JSTotes, 190-1;, p. iC3,
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1911 110 consideration ior the j)joriigage \va,4 provod. T|j.0 lower 
appellate coui’fe dul not placo auy reliance apoii {.lie oral ovidoiiee 
addiieed. oa either side, bufc iiiiding that no ste|,is wore takcjQ by 
the plaintiffii for recovery of posieisioii for a period of 12 yeaw 
all bull one day, drew fche irtferenoQ froiti t.liia that no cowsidemtioii 
had passed. The faefe that no step was takeix by iho plaintiffs 
for BO long a period raises the presumptiioia that the plaintiffs did 
not consider during this long period that they were entitled to 
possession. We thinlc that sach an inference is inider tho 
circnmstances not imreasoiiahlej and that the e.>iirts bolow wore 
justified under the circnmstanoes in throwing upon the plaintiffs 
the burden of proving as a fact tliat coDsideration did puss, The 
case is very similar to that of AchohnrtuUl Ku<iri v. Mahahir 
Prasad (1). The suit in irhat case was for poBaession of land 
alleged to have been purcliased niidor a regiBterod dood of sulo. 
Tlie defendant) vendor admitted the execution and rogistraiioix 
of the deed but denied roceipt ol consideration. The deed was 
dated Januai’T, 1886, and the snifc was not instituted until the 
year 1894, that is, after the lapse of oî dit y<mrs. It was found 
that the vendor had been in pos»,nHsion during (ho whofe of 
that perlocl. The plaintiff,’̂  produood no ovidnncH; in proof of 
payment o! considerafeiou, lt'^¥:ls held by ()1jDfis5I4> and 
TyebelIi, JJ., that, although under ordiiiary ciroiimstancog tho 

. party to a deed duly executed and rogisterod, who allege:̂  non ­
payment ol consideration is boiind to prove his allngatioii, tlio 
fact that the plaintiff and his predecessor had eiloatly subniifctod to 
the wiih holding of possession for up wards of eight yenrSj eonibined 
with the eontiuuous possession of the vendor, favoured the allogii- 
tion o! tbe latter that posseHsion had ])een  witlihold bo cou so  o f  the 
non-payment; of considerationj and raised such a> c o in i te r  presump­
tion as to make it incumbent on the plaintiff to gi?e evidence 
that consideration had in fact passed. W ©  are not tiw a re  t lm t 

this decision has been the finlyect of adverse c o m m e n t , and ft 
number of years have passed since the snling was made, -W© 
think thit the view taken by the learned Judges in that case Is 
a reasonable one. The circumstances of thiB cmso a r e  .som ewhat. 
strOngei', for here we have a imrtgago o s :o c u te d  so far back', t i  

{I) (1886) I. Tj. 8 A licea ,
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the 15th of December, 1896, and no steps whatsoever have been 
fcakea for the obtaining of possession of the property by the 
mortgagees iiatii the last cLiy of limitation, uamely, tlie I4lh of 
December, 1908, a period of 12 years. Tlie learned judge of this 
court relied upon the niling in MaJmhir Prdscid Rai v. BisJian 
Dctyal (1). The fads of that case are ualike those in the present 
case. Ther©j there was no withholding of possesBion for a length 
of time ai5 in this case. We cannot coaeur iii the decision of our 
learned brother and muist allow the appeal. We accordingly 
allow the appeal, set aside the decree of this coui't aod restore 
the decree of the lower appellate court with costs in all courts.

Appeal allowed.

1911
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Before Mr, Justice R ichardM r Justiae Qri^n and Mr. Justice Tudhall.
PAB.MAHAND (AppijTOAbi) v. S iT  PEASAD (Oppositej S'Abty.)’*'

Act F o .I I o f  1899 fIndian SIaiiip AoiJ, sections 2 {il), and CO ; schedule 1, 
article 48 f g )—Stamp—Power of attornoy—Dooimcnt autJwrmng holder to 
appear and do all acts 7iecesmry for erocutimi of decree.

Held that a dooumeut ■purporting to aathoriza tlie peEson in whose favour it 
was exooutod, wlio was not a corfcificaited rauklxtar or pleader, to appear and do 
all aots necGSsary ior tho Qsacation of a decree of a coiirt, outside the United 
rrovitioes, wliiob. liad Ijeon transforrod to a court in those Proviaoes for esecu* 
tiou, required to ho stamgod as a power of attorney witli a one rupee stamp, and 
not as a valialatnamah or muktar-namali.

This was a refereiuse under eectioii 6 i of the Btiimp Act, ISOO, 
made by the District Judge of Cnwnpore on the following 
facts; —

A decree of a t^aujab Court was transferred to the court of 
the District Judge of Oawnpore for execution. A perpon who 
was not a legal practitioner filed, on behalf of the deoree-hold&r, 
some papers in the Oawnpore Court, His authority for acting 
on behalf of the decree-holder was a ‘ raukhtar-nam ih ’ which was 
stamped only with a court fee label of S annas. The District 
Judge referred the following question to the High Court.*— 

When a private person acting on behalf of another in a matter

> Civil MisoeUaneous No, i4d of 1910. 

(1) Weekly Hotes, I90i, p. 163.
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