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which he sought to have a sale. Il cansed the property o be
sold either free from the mortgages, or snbject to the mortgages,
"Ifit was sold free from the mortgages he must be deermed {0 have
abandoned his mortgages, and in thib case he has no interest,
in the property sold. Tf he caused the property to be sold
subject to the mortgagoes, the sale only related to the interest
of the mortgagor, thatis, his right of redemption. In this right
of redemption tho mortgagee has no interest. Therefore, from
either point of view, the decrec-holder in this case has no interest
in the property sold such as would entitle him to make an appli-

cation under rule 89. We think the jadgement of the court

below to the contrary is erroneous. We accordingly allow the
appeal, set aside the order of the court below and dismiss the ap-
plication of the respondent, Ahmad Said Khan, to have the sale
deb aside, with costs in both courts.

Appeal allowed,

Defore Sir Joht Stanley, Inight, Chief Justice, and Mr, Justice Bamnerji.
BIHARI axp ANormen {Darenpirts), v. RAM CHANDRA AvD orzERs
(PramNrIrms).
lavMaMew-Bwrdm of 1))aof--Uaufruo,lu,mz/ mortgage—Suit for possession of
mortgaged property mob brought for mearly twelve years— Prosumption
that no consideration passed,

Whoro tho plaintiffs, who were usufruotumy mortgagoes, were nover given
posgossion of the morhgagol pxopm‘ly and did not altempt to recover posses-
sion until tho period of limitation had wlmost expired, it was held, on plea
raiyod by tho dofendants that no considoration had passod, that the bhurden
of proving that eomsideration bhad passed wus rightly shifted to the plaintiffy,
Achobandil v, Mahabir (1) followod, Muhalir Prasad v. Bishan Dayab (2)
distinguishod, ‘

Tuts was an appeal under section 10 of the Letters Patent

from a judgement of Karamar HuUsaly, J.—The facts of the
case aro set forth in the judgement under appeal, Wlnch wag

ag follows 1~

4¢Tho facts are o follows :—Bihari, defendint No. 1, on the 15&'1‘1-’ ‘df” ‘

Docomber, 1896, executed s mortgnge with possession in favour of the plaine
“tiffs, In that dood the reoitaly avo that they received the entire morfgage
neenoy as detailod bolow, thab they pub the morlgagess in possession and
thab thay from that date should continue in possession thereof and should
subleb tho said property. The plaintiffa on the basis of that mortgage instituted

® Appeal No. 96 of 1910 under seotion 10 of the Lotters Patent.
(1) (1886) T, I R, 8 AL, 641,  {2) Woekly Notes, 1904, p. 163,
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a guib for recovery of postesgion on the 14h of Decernbor, 1908, whiel was the
Tash day for inslitubing the suib, Tho fivat ploa in dafones was ug follows t—
‘“ha defendant did nob reeoive the ameunb of consideratiom of the morlgage
deed, and sonsequently the plainlifl nover denundud possession during tho long
porial of 19 years, nor did bie male an appliewtion for mubslion of namos, Tho
mortiage dood is withoul consideration,’

«The court of firal itataneo disnissed the elaim, The conrt al tho ond of it
sudgomont observos i—¢ L presume thab dhe suit was xtob (od earlive g the bond
in quostion was not oxcculed for consideration.’  On appoal the Tower sppelinlo
courh confirmodd tho decreo,  Shab vouck in its jrelgoment says 2 Tha dolon-
dants adimit execubion of the (god in wuib hub deny receipt of considerntion,’
Thut court dighulieved the evidence addueed by tho pavties and was of opinion
that the decision of the case turnad on the quostion of burden of proef, In
congequenes of the delay In institubing the suit for posyession that eourt was
of opinion that tho burden of proving the payment of considoration lay on tho
plaintifis, For this proposition it reliod on Achobandil Kuari v, Mohalir
Prased (1), in which tho luarned Judges obscrvo-~Ib is doubtless lrue thad
the party loadeod duly exceulod and registored, who alleges non-paymont of
considoration, is ordinarily lound io prove his allogation ; but wo think tho Judge
has overlooked tho ypoculinr circumstances of this case, Ho had found that
posgoession had naver hoen transforred, and thab the plaintiff and his prodecossor
had silently submibted to the withholding of possession for upwards of cight
yearg. This siate of things, combined with the continuous possession of tha
vondors, {avoured their allegation thab possession hud buon withhald Lueawn of
tho non-payment of consideration, and raised sueh v counfur-prosumption ay o
raake it incurobent on the plaintiff vendeo to give evidonoo thab sonsiderstion
had in faot passed,’

“ The lower appellate courd was furthor of opinion thab the suil wius for {he
Bpeoiﬁc performance of a conlraoct of mortgage and was governed by wriicls 118
of the Indian Limitation Achand nob by articlo 144, Tho phinliffs have
preferrod a second appeal to Lhis Court and it is urged on thuir bubalf 1hai tha
guit is not baxred by limitation wnder arbicls 113, whick has no appliontion ta
the facts of tho case, and thab ag the defendanis admitied the esceution and
denjed the receipt of consideration, they were bound 1o prove that they had not
received the consideration of the morlgagn, Tha view tukeu by the Juwer nppollate
oourt, that the suit is barrod by limitution, is net corract, This action ean in no
way be regarded o be an action for the spesilic potformance of the aonfract,
The recitals in the merigage deod are that the mortgagors vecsived tha mortgage
money and pub tho morlgugees in poysession of the property morigaged, That
being so, the suil i clewrly a suil for possension by a morbgages againgt thy
mortgagor of immovable property and is undoubtedly governed by siticle 195
of the Indisn Limitation Aet, vide Gapul Dao v, Buaji Lal (9), !

“ Rogarding the plea of burden of proof the uestion is simply thig seDoog
the inslitution of a suit for possussion on tho lagh day of limilation raiss such &
strong preswmption of fach rulubing to the ahyonee of eansidoration 3 to countoriol

(1). (1886) 1, 1. B, 8 All, 641, {#) Waokly Notes, 1864, p. X,
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the presumption raised by the roeital in the deed as to ifs payment. In support
of the proposilion that the long delay raises such a presumplion, roliance is
placed on seotion 159 of Volume I of Wigmore's Lavw of Byidenco and on sosbion
9517 of Volume IV of the same work; bhub inmy opinion when the law of
limitation fixes a timo for the institution of & clase of cases, tho delay up to the
lagt day of limilation is nob rufficient to raiso any prosumption of the kind,
bocause whon tho law of limitation sanctions such o dolay no presuzmiptlion of fact
againgt that Inw ecan possibly avise. Tho raling in I. L. R. 8 All, 641, is only
an aubhority for tho proposition thal long dolay raised a proswmpltion of fack
with reference to tho circumstancos of that case, That being so, thab case is ne
authority fer tha proposition that a long dolay in the institution of a suif for
possogsion on thaa basig of a morgage in which thore is a vecital that tho mortga-
gors had recoived the consideration, will shift the burdon of proof from thom to
the mortgageo in all cases.

“In Mohabir Prasad v, Bishan Dayal (1) it is laid down that ¢ where
coxeoution of a hond is admitted and tho bond containg an sdmission that
consideration hag passed, it is for the executant fo get rid of the admission which
he has made in the bond. It is not enough for him to prove thab prior to the
institubion of tho suit on tho bond he denied recsiplof congideration, even if such
denial was made before the registering officer.’

“ Tollowing the above ruling, I am of opinion thab the mortgagors in the
oage hofora me wore bound to prove thafi they had not roosivod considoration
and that tho delay in the insbitubion of the suit is nof, in my opinion, enough
to take this suit oub of tho goneral rule that a party who admits oxecution of a
deed in which he recites recoipt of considoration is bound to prove non-payment,

¢ For the abovo roasons, ¥ allow thoe appeal, sob aside the decreos of the courts
bolow, and send down the case to tho coutb of first instance through the lower
appellato court for trying the romaining issuoes.”

The defendants appelad:

Dr. Tej Bahadwr Sepry, for the appellants,

The respondents were nob represonbod.

Sranney, C. J. and BANgRry1, J., —In this suit the plaintiffs
seck a doecree for pomsession of certuin properiy wsufructuarily
mortgaged to them on the 15th Decomber, 1896, It appoars
from the evidence, and ib is nob disputed, that from the 156th of
December, 1896, until the 14th of Docermber, 1908, the day on
which this suit was inatituted, the plaintiifs never applied for
mutation of names in theiv favour, nor did they take any sfep
whatever to obtain possession from the defendants, and it is
admitted in the plint that they nover got possession. The
defence sot up was that no consideration for the mortgage passed.
Both the lower courts dismissed the plaintiffs’ suit holding that

{1) Waekly Notes, 1904, p. 163,

1911

 Brmarx
Py
Ram
CirAwDR A




1914
Breint
.
Rax
CiaNDRA.

480 THE INDIAN LAW REPORTS, [voL, XXX111,

no consideration for the morigage was provod. The lower
appellate eourt diid not place any relinnce upon the aral evidence
addueed on either side, but finding that no steps were taken by
the plaintiffs for recovery of pos:esion for n period of 12 yenrs
all but one day, drew the inference from this that no consideration
had passed. The fact that no step was taken by the plaintiffs
for 8o long a period raises the prosumphion that the plaintiffs did
not consider during this long period that they were entitled to
possession, We think that such an inference iy under the
circumstances not unreasonable, and that the courts below were
justified under the circumstances in throwing upon the plaintifls
the burden of proving as a fact that consideration did pass. The
case is very similar o that of Achobandil Kuwri v, Mahabir
Prasad (1). The suit in that case wis for possession of land
alleged to have been purchased under a registerod deod of sulo.
The defendant vendor admitited the execation and registration
of the deed but denied receipt of consideration. The deed was
dated Jonuary, 1886, and the snit was nob instituted antil the
vear 1894, thatie, after the lapse of eight years. If was found
that the vendor had been in posiesdon during the whole of
that period. The plaintiffs produced wo evidence in proof of
payment of considerabion. It was held by Orprrerp and
TyRRELL, JJ., that, although under ordinary eircumstancos tho

.party to a deed duly execated and rogisterod, who allages non-

payment of consideration is bownd to prove his allegation, the
fact that the plaindiff and his predecessor had silently submittod to
the withholding of possession for upwardsof eight years, combined
with the continuous possession of the vendor, favoured the allega-
tion of the latter that possession had heen withheld because of the
non-payment of consideration, and raised such u counter-presump-
-tion as to make it ineumbent on the pluintiff' to give evidence
that consideration had in fact passed. We are not aware {hat
this decision has been the subject of adverse comment, and a
number of years have passed since the ruling wus made. . We
think tht the view taken by the learned judges in that case is
a reagonable one. The circumstances of this case are somewhat .
stronger, for here we have & mirtigaze oxocuted so far back a8
(1) (1886) L L. R, 8 AlL,j041,
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the 15th of December, 1896, and no steps whatsoever have been
taken for ihe obtaining of possession of the property by the
_mortgagees until the Jast day of limitation, namely, the 14th of
December, 1908, a period of 12 years, The learned judge of this
court relied apon the ruling in Mahabir Prasad Rai v. Bisham
Dayal (1). The facis of that case are unlike those in the present

cuse. There, thero was no withholding of possession for a length °

of time as in this cise. We cannot concur in the decision of our
learned brother and must allow the appeal. We accordingly
allow the appesl, set aside the decree of this court and restore
the decree nf the lower appellate court with ¢osts in all courts,
Appeal allowed,

FULL BENCH.

Before Mr, Justice Richards, My Justice Grifin and My, Justice Tudball,
PARMANAND (Arprioawt) v. SAT PRASAD (Oprostom parTy.)*

Act No. ITof 1899 (Indian Stamp det), sections 2 (21), and 60 ; schedule 1,
article 48 (g )—Stamp-—Power of attorney—Document authoriziﬂg Tolder fo
appear and do oll acts necessary for evceution of decree.

Tleld that o document purporbing to authorize the person in whose favour it
was exootlod, who was not a cortificated mukhbar or pleader, to appear and do
all acts necessary for the axecution of a decree of a court, outside the United
Drovinces, which had beon transferred fo a court in those Provinces for execu-
tion, required to be stamped as a power of attorney with o one rupee stamp, and
not as a vakalatnamah or muktax-namah,

THrs was a reference under section 6 1 of the Stamp Act, 1899,

made hy the District Judge of Cawnpore on the following

facls s~

A decree of a Punjab Court was transferred to the court of
the Dislrict Judge of Cawnpore for execution. A perron who
was not a legal practitioner filed, on behalf of the decree-holder,
some papers in the Cawnpore Court.  His authority for acting
on behalf of the decree-holder was a ¢ mukhtar-nam h ’ which was
stamped only with & court fee label of 8 annas, The Districh
Judge referred the following question to the High Conrti—
“ When a private person acling on behalf of anobher in a matber

# Oivil Miscellaneous No. 445 of 1910,
(1) Weekly Notes, 1904, p. 163,
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