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APPELLATE CIVIL

.Bafora Sir Jokn Stanley, nght, Uﬂwf‘ Justico, and Me, Juslics .Bomerjrb.
BEHAGWAN SAHAL axp anozsuk (DuruNpANT®) », HAR CHAIN axp
OHEERS (PLAINTIFFS).¥
Aot No. ZLI of 1877 (Indian Registration Act ), seodions 17, 49~Registra-
tion—Tvidenco—Petition of compromise ulregistered and not embodicd in

any daaree of court.

Held that o petition containing the terms of a compromise botwesn parbies
to s Revenue Court suit, swhich had been filed in the Court, but was unregistered
and had not been acted upon or ombodied in the Rovenus Court’s decres, could
nob in a subsequent civil suit be used as evidenco of the ferms of such com-
promise, the property purporting to be dealt with thereby being above the value

of Re, 100, Saedar=ud-din Ahmadv. Chajju, (1) and Kashi Kunli V. Sumer

Kunls (2) followed.,

TrIS was a suib for a declaration that the plaintiffs are enbmled
to retain possession of certain immovable property, and in
the alternative, if they were found not to be in possession, thai
possession might be delivered to them. ™The property exceeded
Rs. 100 in value. It belonged to one Gulzari Lal. Upon his
death his daughter, Musammat Sujan, succeeded to it. On her
death in 1907, the plaintiffs applied for mutation of namesin
their favoux-, as did also the father of the defendants. A com-
promise was entered inbo between the parties on the 8th of
Pebruary, 1908, whereby it was agreed that portion of the pro-
perty should pass into the hands of the father of the de fendants
and the remaining portion into the hands of the plaintiffs, The
father of the defendants subsequently repudiated this compro-
mise. An upplication was made to the Revenue Court for
mutation, and that court ignoring the compromise . ordered
mutation in favour of the defendant’s father. :

In the present suit the compromise above referred to was

sendered in evidence in the first court, bub it was rejected on the
groand that not being registered and the properby being of the
yalue of Rs. 100 and upwards, it was not admissible in- evidence ;
and holding that the plaintiff’s suit was based upon this compro-
misa alone that court dismissed the plaintififs claim 4n futo,

S

* Pirgt Appeal No. 109 of 1910 from an order of L. Johnston, Dmtrmt Judge
.of Moorut, dated the 10tk of August; 1910,

(1) (1908) L L. R, 81 All, 13, (2) (1909) L. L. R, 3) Al 206,
66

1911
February 15




1911

Bragwax
WARAL

.
Flan UgAIN.

476 THE INDIAN LAW REPORIR, [ vOL. XXXILX,

without giving the plaintiffs an opportunity of usl’.ublislming‘ thoeir
title to the proporly or portion of ib as the reversionary Loixs of
Gulzari,

On appeal, however, the Distrivt Judge hold thet the ot
prowiso was wimissible and remanded theea ¢ wder order XL,
rule 93, of the Code of Civil Procedure,  Fyom this order (he
defendants appealod w the IHgh Court.

Dr. Salisk Chanedre Bunerji (with binme Babu Harendeg
Kirisha Mukerji), for the appellunts,

Dr. 2§ Buhodws Sieprwe tor the respondents,

Sraxpey, O J., and Bangwdy, J-~This Gan apposl from an
order of remund puwssed undor order XLI, rule 23, of the Code
of Civil Procedure, Tho sull was apo for n declaration that the
plaintiffy are entitled to rebain possession of certuin imnovible
property, and in the alternative, if thay were found nob to be
in possession, thab possesslon may be delivorad to them, Tho
property exceeds Ry, 100 in value, It belonged to one Gulumri
Lal. Upon his death his daughter, Musummal Sujon, succeeded
to it On her death in 1907, the plaintifl: applied for mutation,
of mames in their favour, oy did alo the father of the defendants,
A compromise was entered into botween the parties on the 8th
of Webruary, 1908, whoreby it was ngreed that portion of the
property should pmes into the hunds of the father of the defen-
dants and the remuining portion inlo the hands of the plaintiffy, -
The father of the defendunts subsequontly repudinted iy com-
promise, Axn application was made {o the Revenue Court for
nmutation, and that ecourt ignoring the compromiss ordered muta-
tion in favour of the defendant’s father. Ilenco the progent suis.

In their elaim the plaintiffs alleged that Musnmmat Sujap,
the daughter of Gulzari, was the lasl owner of the preperty and
was the plaintifi’s cousin by family relationship snd was in
po-session. of the property as daughter in a Hindu family and
had a life-interest in it. A reference was then made Lo her death,
and in the second paragraph of the plaint the plaintiffs say thal
ou the death of Muwmmat Sujan a dispute arose between the
plaintifls and bhe father of the defendunty, and ﬁuﬂ)an.&ppﬁcaf
tion for mutabion of names wus prosentod on behalf of bobh
parties in the Revenne Courb; that the plaintiffs alone claimed
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the whole property of Gulzari on the one hand and the father of
the defendants alone claimed the whole properly on the other
hand. Then reference is made to the compromise to which we
have referred. The compromise was tendered in evidence in the
fivst court, but it was rejected on the ground that not being
registered and the property being of the value of Rs 100 and
upwards, it was not admissible in evidence; and holding thot
the plaintiff’s suit was based upon this compromise alone that
court dismissed the plaintiff’s claim in foto, without giving the
plaintiffy an opporbunity of establishing their fitle to the property
or portion of it as the reversionary heirs of Gulzari,

An appeal was preferred to the lower appellate court. That
court held that the compromise was admissible in evidence,
notwithstanding the fact that it was not registered. The
learned Judge says 1~ ¢ I find that the compromise petition in
suit did not require to be registered and was admissible in evi-

dence,” and that “the lower court improperly held that the test

was whether the compromise was incorporated in the decree, and
that this wes not the test of admissibility.,”” That court accord-
ingly remanded the suit to the court of first instance for determi-
nation on the merits. This appeal was then preferred.

As regards the admissibility in evidence of the compromise
the learned District Judge was, in our opinion, entirely in error.
Neither the eompromise, norany terms of the compromise, was
embodied in any decree or order, and to admit such & compromise
in evidence is enmtirely in econtravention of the provisions
of the Registration Act. If aathority were needed for this,
it is to be found in the Full Bench case of Sudar-ud-din Ahmad
v. Chajju (1). There it washeld by a Full Bench, of which
both of us were members, that & compromise entered into
between the parties to mutation proceedings before a Court of
Revenue which purpcrted to modify the conditions of a pre-
existing mortgage npon the basis of which mutation was soughb
could not be allowed to take effect in opposition to the- distinet
terms of a registered instrument of mortgage. In the f;ubsequent

" case of Rashi Kunbi v. Sumer Kunbi (2) a Beneh of this Court,
of which one of us was also a member, held in a case in which the

(1) (1908) T. T B, 81 AL, 13, {2) (1900) L L. B., 33 AlL, 206,

1911

Braewax

Bamar

Ve
Hiz Cmarx,



1911

T ——

ByiaawaN
BAIIAY
e
Har Omixy,

478 THE INDIAN LAW REPORTS, [vor. XXXIIL

parties to a suit filed a compromise, which, in addition to sebting
forth the rights of the pariies as fo the property in suib, went on
to provide that if either party sold his share of the property, the
other party should have aright to pre-empt, and in which the
decre6 based on the compromise was silent as to the right of
pre-emption, that the compromise required registration, and not
heing registored, conld not he msed to support a suit for pre-
empPtion, - In the judgement in that case tho authorities ave dealb
with. In that caso some of the terms of the compromise were
ecmbodied ina decres, but the provision as to pre-emption was
nowhore mentioned in the deeree.  In the preseni case no portion
of the compromise is embadied in any deeree or ordor.  On the
contrary, the order of mutation entirely ignored the petition of
compromise, Clearly, therefore, this petition was nog admissiblo
in evidence to prove the agrecmoent seb out init.  The lower
appellate cowrt was, we think, justified in romnnding the suis,
but ot upon the grouud.on which it was remanded.  The court
of fixst instance ought undor the circumstances o Juive heard fthe
ease upon the mevits and tried the question of title seb up by
the vespective purlics irrespectivo of the compromise.

For these reasens the order of ramand of the court below was
rightly passed and the court of first instance mush try the ques-
tion of fitle set up by the respectivo parties, We accordingly
digmiss tho sppeal, bub under tho circumstances the wosts will

abide {he cveul.

Appeal dismissed,



