
right rather tbaa to a right which contradicts the ownership/^ 
Ham Cha'Tbdra y . ^(^dashiv (1\ In the case of a co-sharer holding 
mortgaged property after redemptioa by him of the mortgage, 
limitatioa is computed only from the date when the possession 
becomes advorsa by the assertion of an exclusive title. At the 
date of the tranaacLions to which we have referredj we do not 
think it can be rightly Held that the plaiatiff asserted m  exclusive 
title. This being so, whether the possessioo of the plaintiff was 
adverse or not prior to the redemption of the mortgage of 
the Bank by the defendants, second party, is immaterial. By 
the transactions above referred to the prior possession, if adverse, 
waa ioterrupted, and limitation could only be deemed to run as 
from their date.

JFor these reasons we think that the learned District ^udge 
came to a right conclusion, aud we dismiss this appeal with costs.

Appeal dismissed.
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Mtfore Mr. JusUoe Sir Qeorgo Kmx and Mr. Justice Kammai Musain.
SUKHBEI (Oj?3?osme pakix) v. liEDAB NATH (Applicant).*

ActlNo. V  o/1882 {Indian HasemenU Act), aeotionlS—MIctsemnt o f  
necessity—'Definition.

An oasement of necessity is an oafsomont without which a pioperty cannot bo 
usocl at allj and not ono motoly noooasary to tlie reasonable enjoyment of tlio 
propoi’ty* Wheeldon Y- JBuTTOtvs (2) followed. Union highierage Company Y. 
Jjondon Qraving Dock Comjpany (3) and Eat/ v. Maseldim (4) reforrod to.

Thk facts of this case were as follows;—"
On the 19th of December, 1908, a decree was passed for parti

tion of movable and immovable property, which, among 
other things  ̂ provided that the plaintift should have a two™ 
thirds share ia the immovable property and ordered “ that 
the plaintiff sHonld get possession of the house marJsed yellow 
and green in the map which is incorporated in the decree. 
This house was only 25 feet wide, was surrounded by other 
houses on three sides, and had a road to the north on which 
a doos situate in the yellow portion opened. Upon the plain
tiff applying for execution of the decree in her favour, the

 ̂ » l̂ ’irst Appeal No, 409 of 1909, fi’ojn a decree of Brish Chandra Basu, Bub«
ordinato Judgo of Allahabad, dated the 11th of fc)epteniber,.1909. .
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(8) (1902) 2 Oh, D., 557.
(4) (1904) % gh. D., IT,



1911 jadgeraenli-deblor objected that fclie said door and the pas«age 
— over the yellow portion to whick it gave acc©«s Bhotild be* kept 

u, opeu for Hs benefit. The Subordiuat© Judge allowed the obJc‘o»

<* T1l6 dofottdant, liowovoi:, lias not losti by im'tUion llio oiwomonb o?ok tlxo 
otlior jortion oi tho liouso for purposes oE ogroBs and iiigroas. Tlio dootoo-holtloE 
oannot stop that by building a piwWtion wall , , * Mo doubt', this xigKb of 
passage will Jtnato fclio dooEco-lxoldoB’a Bliaro also almoab usoloas, 1>ui foar I oaanofc- 
M p  it.”

The plaintiff appealed, and on his behalf Bolyc Ohimder Bm 
V. Lalmoni Daai ( l )  aad Kadombini Debi v. Kali Kwmaf
Haider (2) were cited^ and ib was argued that) fcbo ©xecatiiig 
coMl) was not competeati to road any wrms into tha deoree or 
yacogniso any right not reserved fcherobyj aad that m long as 
there was imity o f owaerBhip, thore could be no right o f oase- 
meati, K h o x  and K aeam at Husaih^ remitted the fo llow 
ing issue to the court] below, namely s— 1« thedoorway over 
which the lower ooart has granted a riglib o f  passage tha only 
possible meaas of egress and ingress to the defendaat'i property?’’ 
The fiading returiied was to the folio wing elfect:*—

« At m y  rate I  do not fciiinlc tiioi-o is m y  othoc BUoh oonyottiout potjuiblo 
moans of ingroan and ogroas to tlio houBO of Kodar Miith »h to keep liis Iiowso 
oapaMo of leaidenoe, I  may lurtlior roxaiwk that If n |)a«ftition wall tw (ii'octotl to 
aepaiate his Bhate, his Jiotwi wiU lio ttafit £os rufjidouuo on liiuutiuy grounds,’ *

Dr. iSa(i$h Ohandm Bamrjif for the appellanti contended 
that the court below' had confounded oonvenieaoe with Eeoessity • 
and relied upon Vnion LighUrage Go» v. London (Ifming Dock 
Oo. (3), Rayv. Bmeldine (4), Goddard on Masemenkf (id, 6,) pp, 
E8-9. Gale on Emem&nts (ed. 8,) p. 172. on Mam-.
ments, (ed. 2,) p. 21 and "WuUUf v. Sharpe (6),

The Hon’ble Pandit Sundar Ltd, for the res|iOEd©iit; urged 
that the map clearly showed that the portion of the house allotted 
to the defendant could not be eajoyed aa heretofore il he were 
not permitted to use tlie old passage and had to pull down iome 
walls and fill up a well It would praotioaliy amgtiiit to a 
rebuildiflg of the house. The easoment therefor© wis one of 
necessity*
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Dr. Scctish Chandra Bm erji, in reply, submitted there was igii
tto question of rebuilding the house, and no authority in favour iuKHcw
of the contention that the old conditions should be completely 
maintained. The case in 2 Ch. for 1904, supported the opposite Naih, 
view.

K n o x  and K abamat H u s m n , JJ.—.One Suthdei got a 
decree for a portion of certain buildings and the rest was given 
to Kedar Nath. It  is admitted that the buildings before parti
tion belonged to one owner and that the decree reserved no 
easement of way in favour of Kedar Nath.

Sukhdei, in execution of the decree, applied for the posses
sion of the share allotted to her, Kedar Nath objected 
that he had the easement of way over the doorway in ques
tion. The court below granted the easement claimed by him.
Sukhdei appealed to this Court, and her learned advocate 
contended that the court below, as an executing court, could not 
grant an easement which had not been awarded by the decree.
We, by our order, dated the 11th of July, 1910, remitted 
the following issue to the Court below for t r i a l . “ Is the
doorway over which the lower court has granted the right of
passage the only means of egress and ingress to" the defendant’s 
property

The findings of the court below are to the effect that a door 
can be opened on the north, In Kedar Nath’s share, but that 
it will not be oonvenient, inasmuch as the utility of the house 
will be very much reduced, and that excepting the doorway in 
question there is no other possible and convenient means of egress 
and ingress to the share of Kedar Nath. The learned advocate 
of Sukhdei urges that the findings fail to establish an ease
ment of necessity which is founded upon absolute necessity and 
not upon, a more oonvenienli use of the dominant tenement. 
This'*'contention of the learned advocate in our opinion is 
sound.

The English law on the subject is that an easement of 
necessity arises only when it is absolutely necessary, and not when 
it is necessary to the reasonable enjoyment of the dominant 
tenement.

VOL, X X X III.] ALIAHABAB BEBIES.
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19H The leading case on the point before us is Wheeldon v. 
Burrows (1), and was followed in Union Lighterage Go'fin>pci'</̂y> 
V. London Graving Dock Go. (2) in which, at page 573, we find
the following passage: —

" In my opinion an easement of necessity such as is referred to, means an 
easement without which the property retained cannot be used at all, and not one 
merely necessary to the reasonable enjoyment of that property.”

The cases of Wheeldon and Union Lighterage Company are 
referred to in Ray v. Sazeldine (3), and, as the judgem eat of 
K e k e w ic h , J., is highly instructive, we quote the following
portion therefrom:—

“ If a vendor of land desires to reserve any right in the nature of an 
easement for the benefit of hia adjacent land which he is not parting with, he 
must do it by express words in the deed of conveyance. That is settled law, and 
expresses the result of the decision in Wheeldon v. Burrotot (1). where the 
Court of Appeal affirmed the decision of B^oon, V. 0. That is the general rule, 
but the rule is subject to certain exceptions. One of them is the well-known 
exception of an easement of necessity, that is to say, where the enjoyment of the 
alleged right over the adjoining land is necessary to the property which is not 
conveyed, then the court will consider the easement as impliedly reserved, though 
it has not been reserved by express words Such easement, or right in the cha
racter of an easement, may be a right to the access of light to a particular 
window. In a large majority of oases a window which lights a room is deemed 
necessary to the lighting of that room and is, on the whole, essential to the 
comfortable enjoyment of that room, but it does not follow that the right to 
access of light is an easement of necessity. Where are you to draw the Ime ? 
Suppose the blocking up of the window largely interferes with the comfort and 
enjoyment of the room, is the grantee of the adjac/'nt land entitled to block it 
up, or does the exception stand ? It eeems to mo that the line to be drawn is 
pointed out by STiBMua, L. J., in Union Lighterage Co. v. London Q-rating 
DocTc Co. (2). His Lordship makes a distinction between an easement of neoes- 
sity and an easement necessary to the reasonible enjoyment of property. After 
refering to the two rules laid do ;̂;n in Wheeldon v. Burrows (1) and the excep
tion thereto, he says:—

‘ The appellants did not dispute that there is no express reservation 
in the conveyance to the plaintiHs, but they contended that the easement 
claimed by the defendants is an ‘ easement of necessity ’ within the 
recognized exception to the second rule. Now, in the passages cited, the 
expression ‘ way of necessity ’ and ‘ easement of necessity ’ are used in contrast 
with the other expressions, ‘ easements which are necessary to the reasonable 
enjoyment of the property granted'  and ' easements. . . necessary to the reason-

(1) (1879) L. K., 12 Oh. D„ 31. (2) (1902) 2 Ch. D., 657.
(3) (1904) 2 Ch. D., 17.
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enjoyment of the property coaYeyed, and the word ‘ necessity in  the fo m e s  
esprassion has plainly a narrowor meaning than the 'word *■ aecessary ’ in the 
latter. In my opinion an easemont of necessity such as is referred to means an 
easement without -which tho property retained cannot be used at all, and not 
meroly necessary to the reasonable •enjoyment of tho property,’ Then after 
pointing out that the lights in Whoeldony. JBurrom'V(m reasonably necessary 
to the enioymont of tho worlcshops ho says :—' So here it may bo that tho tie-roda 

. which pasi3 through the plaintiff’s property are reasonably necessary to the 
onjoymonli of tho defendant’s dock in its present condition, but the dock is 
oapahio of use without them, and I  think that there cannot he implied any 
roHorvatlon in reapoot of thorn. That seems to me to draw the distinction 
between what is absolutely necessary and what is reasonably required for tho 
enjoyment of the land or building as it stands. In my judgement this is a window 
to which the access of light oannot ba reserved by implication upon, the grou:nci 
that the light is necessary to tha pantry. It cannot be that there is any necessity 
by reason of its boing used as a pantry, since it can be .used for soma other 
purposes. It cannot bo said that a special use of light attaches to it as a pantry, 
and to say, as the defendant does, that tho access of light to that window ia 
reserved to him by necessity is giving to the word ‘ necessity’ a meaning which, 
it does not bear in thig oonnaotion.”

Tlie reason of the law that there must be absolute necessity ia 
very well stated by Goddard. He says

“ In support of this view, the name by which they are known -easeinent of 
neoosaity-—points to the faot that there must be alsolufe necessity before 
tho law will compel a land owner to submit to so detrimental a right as an 
easement in his land-»a right in reality though not in theory imposed on his 
land against his will. It must be borne in mind how detrimental generally it 
is to an estate to be burdened with an easement, what a nuisance it is to an 
owner of land to havo another person walking at his plsasuro over a field, or 
digging through tho surface, or erecting a steam-engine thoreon, and how such 
rights may prevent building on land or using it in many of the ways the owner 
jnay desire.’ * Pp. 38, 39, 0th, edition.

The above rule of the English law, so far as partition of land 
isconoerne^, is emoted iathe following portion of section IS of 
!,h6 M ia n  Easements Act (Act No. ¥ of 1882).

» Where a partition is made of the Joint property of Seteral persons^
(«) if an easemenb over the share of one of them ia necessary for enjoying 

tho share of another of them, the latter shall be entitled to such easement.**,. . .
............... ............... ...................................................... “  The easements mentioned
in this section, clauses (a), (c) and (e), are called easements of necessity.”

It may be noted here that the Indian Easements Act was 
extended to these provinces by Act No, V JII of 1891 on the 
6th of March, 1891, and the case is governed by the Indian 
Easements Act.

05

1011

SUKHDM
K ebab
Namei,



_ 1911 
iBokedbi

Keading the findingH of the eoiirfc lidnw in fcbo light of fciie 
provisions of section 33 as to eaBemeiiis of «eccpiiy, wts liold 

Ktoab , that Keclai: Nath failed to prove facta wliioh would emtitle him
E ath. to the r igh t of way okimodj inaBmuoh as the ti?or of that right

is not alsolutchj neoftsj^arj for the benofit of his rfuu’o of the
iiouse. He oertaiiilj can open a door towerds the north for af'c<5s« 
to his share. I t  is contended by hia learned advocate tlsat. with 
i'6fer6B,co to the exiHting state of the bttilding and witlwut any 
alteration therein, the iiso of tho doorway ia question lor access 
to this share of the l)uildiHg ia an ali8(dttio nc’cissiiy. There isj 
however, ao authorifc)” to favour fcho coBtoiitioii> and the share 
cannot he deemed to be absol'aleiy n£ek>h*a ■wiihoiiit the right of 
way claimed.

For the above reasons we allow tlie a|ipeal,‘ s6t aeid© the 
decree of Ihe court below and di.«allow Iho objeolion of Ktnhir 
Hath with costs,

Appml alUtoed.
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Jiefofe Xtf. J'itsHca :RiclafA^ mS. Mr. Juiiiat Oflffm.
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’ ' Tssi facts of tMs case were as follows
"  O n e  B u s t o B  'brought a suit for damages for libel agaiaat 

Obaube l i t t i  M .  f  he' court of first ittstaiico dismissed llm suit, 
bWi the lower appellate cotirb passed a decree i« his favotir, Bikhi 
Lai borrowed money from a Bank to file a soooiid appeal, and the 
defendant’s lather stood surety for him. The Bank tm lksi its 
money from the surety, and Eikhi Jjal executed a pit^missory note, 
in favour of the defendant^ lather. Ihe defendant} obtained a 
decree against EikhI Lal  ̂ and altaehed the anfif'stral })r()'per(y. 
The sons and grandsons of Eikhi M  brought the pryficiit siu'tj for 
a deolaratioa that the property could not be attiKihed and Bold*

8eo ond iDpcal No. 867 of 1910 feom a dccrce «£ if, W, Lyle, DStltiet Jtsige 
of Agra, dated iho 14th of Marcli, 1930, revorising a dccrco of Kftlka Slagli, Awt- 
tioaal S u'bordinat# Juclgo of Agra, dated tise 5lh of October, 10OP.


