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APAELLATE CIVIL,

Befove Sir Joln Standey, Knigli, Chicf Justice, and Mr. Justice Banersi.

NABIR-UL-HAQ axp ormees {DmraNpAwts) v, FAIYA Z-UL-R AHEMAN

w AND OTHERS (PLAINTIFEE).*
Mulammadan bow—Suit for  dower--Compromiss—Fumily arrangement~—
T Transfero f ewpectancy—Act No. IV of 1882 (T'ransfer of Property det),

seotion 6 (a).

A Muhamwmadan wife brought & suif for dower against her husband which
regulted in & compromise, the terms being that the wife was given possession
of somo property in lieu of her dower and the husband rotaiued possesgion of
somo othor property for lifo, which life interest in case of urgent neocessity he
was authorized to gell or hypothecate, and it was agreed that on the death of
the wife the persons who should be the heirs of both would ba the owners of the
properties, The wife predeceased her lhusband, who then transferred oertain
propoerties in his own right and as heir of his wife, %eld that tha compromike
was in the nature of & family settlement under which the husband was not com-
potent to dispose of more than the life interest in certmin property therein
named. The relinguishment by the husband of his right to succeed as heir to
his wife was not ocbuoxious to the prohibition contained in section 6 (e} of the
Transfer of Property Act, 1882, Musammat Hurmat-sl-nisss Begum v. Allak-
dia Khan (1), Shums-ud-din Goolam Husein v. Abdul Husain Kalim-ud-din (2),
Kunhi Mamod v, Kunki Moidin (3) and Bam Ni irunjun Singh v. .Prayay
Singh (4) referred bo.’

Tue facts of this case were as follows s—

One Abdullah owned, among obher properties, 10{ biswas
of the village of Nizam-ud-dinpur and 17} biswas of Tayabpur.
His wife, Musammat Mubarak-un-nissa, brought a suib against
him for the recovery of her dower of Rs. 10,000, and this suit
was compromised and the compromise embodied in a decree

of the 29th of August, 1889, The material porblons of the decree
ran ag follows = .

#The defendant, Abdullah, gives the whole of the undermentioned properties-

to tho plaintiff meliowof Rg, 10,000 dower olaimed by her. Now the plaintiﬁ :

is the ownor of tho eaid propeckics, but tha defendant will retain posseamon over
10 biswas of Nizawa-6d-dinpur for his life; the income of it will be appropmteﬁ ‘

by tho dofendant, and in c¢ase of urgent nscessity he sy hyjpothens ;
his life estato in 6 biswas out of the said. 10 biswss = » * . Qu the dsnth :'rof\'tlfe
plaintiff those who may ha the heira of boﬁh the plambxfi and the defenaanﬁ wxll
- bo the owners of the properties.’’

Mubarak-un-nissa died on the 25th of May, 1894, and was
survived by her husband Abdullah. e, on the 19th of
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April, 1897, exconted a usufructuary mortgage in favour of the
dofendant No. 1 of 4 biswas of Nizam-ud~dinpur and 2}
biswas of Tayabpur, On the 2nd of April, 1809, he sold to
the plaintiff 3§ biswas out of the § biswas of Nizam-ud-dinpur,
of which, according to his comstruction of the above-
mentioned decrec, he was the "owner, and 1} biswas oub of
the other 5 biswas of the same village to which he elaimeod
title by inheritance from his wife. Abdullah died in 1899, and
on the 14th of June, 1907, the plaintiff bronght the suit out of
which this appeal has arison for the rodemption of the
property morbgaged by Abdullsh under tho mortgage of the
9nd of April, 1889. He impleaded the mortgagee and the
heirs of Mubarak-un-nissa and Abdullal, namely, the
defendants 2—13, who arve their children and grand childron,
These last mentioned defendants 2~13 disputed the right
of the plaintiff to vedecm the mortgage, contonding theb
Abdulleh had only a life estate in 10 biswas of Nizam-ud-din~
pur, and that the interost of the plaintiff in tho 5 biswas,
which was transferred to him, came fo an end with the
death of Abdullah, Tt was further contended that according
to the terms of the decreoc Abdullah relinquished his chance
to succeed a5 an heir b0 any part of tho ostate of Mubarak-un-
nissa, insemuch a3 he agreed with her that only bthoso who
might be the heirs of both himgelf and her would bs the
owners of her property on her death, '

The court of first instance dismissed the suit, holding
that under the compromise incorporated in the deereo,
Abdullah got only a life estate in the 10 biswas and that he
relinqnished his right of inheritance to his wife as to the
properties comprised in the decrce. ‘

" An appeal was preferred and before the lower appellate

-court it was admitted that Abdullah had only » life estate

in a 10 biswa share of Nizam-ud-dinpur, but it was contended
that on the death of his wife he inherited 2§ biswas oup of
the remaining 10 biswas, Tho decres of the court of firss
instance was upheld,

The plaintiff Faiyaz-ul-Rahman appealed to the High Cours,
when. his appeal coming before n single Judge of the Court was
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allowed and the suit decreed. The defendants thereupon
appealed under section 10 of the Letters Patent.

Mzr., Muhamamad Ishag Khan, for the appellants.

Mr. D. R. Sewhny (for Babu Surendre Noih Sen), for the
respondents, .

Sranuey, C. J., and BANERJIL, J.~—The facts of this case are
not in dispute. They are these :—~One Abdullah owned, among
other properties, 10 biswas of the village of Nizam-ud-dinpur
and 174 biswas of Tayabpur. His wife, Musammat Mubarak-
an-nisga, brought a suit against him for the recovery of her
dower of Rs. 10,000, and this suit was compromised and the
compromise embodied in a decree of the 29th of August, 1889,

The material portions of the decree ran as follows :—

«The defendant, Abdullah, gives the whole of the undermentioned proper-
tieg o the plaintiff in lieu of Rs, 10,000 dower olaimed by her, Now the plaintiff
in the owner of the said properties, bub the defendant will retain posssssion over
10 biswas of Nizam-ud-dinpur for his life ; the income of it} will be appropriated
by the defendant, and in oase of urgent necessity he may hypothecate or gell his
lifo estate in b biswas out of the said 10 biswas * * » On ths death of the plaintiff
those who may be the heirs of both the plaintifi and the defendant will be the
owners of the properties.”’

Mubarak-un-nissa died on the 25th of May, 1894, and was

survived by her husband Abdullah. He, on the 19th of
April, 1897, executed a usufructuary mortgage in favour of the
defendani No. 1 of 4 biswas of Nizam-ud-dinpur and 2%
biswas of Tayabpur, On the 2nd of April, 1899, he sold to
the plaintiff 8 biswas outi of the 6 hiswas of Nizam-ud-dinpur,
of which, according to his construction of the above-
mentioned decree, he was the owner, snd 1} biswas out of
the other 5 biswas of the same village, to ‘which he claimed
title by inheritance from his wife. Abdullah died 'in 1899, and

on the 14th of June, 1907, the plaintiff brought the suit out of -

which this appeal has arisen for the redemption of'the
property mortgaged by Abdullah under’ the” mortgage "of the
2nd of April, 1889, He impleaded the mortgagee and the
heirs of Mubarak-un-nissa and Abdullsh, -namely, . the.
defendants 2—13, who are their ghildten and grand-children:
These last menbtioned defendants 2—~13 disputed  the right .
of the plaintiff to redeem the mortgage, contending that
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Abdullah had only a life estate in 10 biswas of Nizameud-din-
pur, and that the interest of the plaintiff in the 5 biswas,
which was transferred to him, came to an -end with the
death of Abdullah. It was further contended that aceording
to the terms of the deecree Abdullah relinguished his chance
to succeed ag an heir to any part of the estate of Mubarak-un-
nissa, inasmuch as he agreed with her that only those who
might be the heirs of both himself and her would be tho
owners of her property on her death.

The ecowt of first instance dismissed the suit, bolding
that under the compromise incorporated in the decree,
Abdnllah got only a life estate in tho 10 biswas and that he
relinquished his right of inheritance to his wife as to the
properties comprised in the doecree.

An appeal was preforred and before the lower appellate
court ib was admitied that Abdullah had only a life estate
in a 10 biswa shave of Nizam-ud-dinpur, but it way contended
that on the death of his wife he inherited 2% biswas out of
the remaining 10 biswaw. The decrco of the court of first
instance was upheld.

A second appeal was then preforred and the lemmed Judge
of this Couwrt before whom it was argued, veversed the
decisions of the courts below, holding that the agreement
on the part of Abduallah to relinquish his chance to succeed
Mubarak-un-nissa was void and unlawful, and that the courb
had no jurisdiction to pass the decrce, on its basis, of the
29th of August, 1889, under section 375 of the Codo of Civil
Procedure (Act No, XIV of 1882). Tho Court held that the
decree of the 206h of August, 1889, so far as it debarred
Abdullah from inheriting his share in the assels of Mubarak-
wh-nissa s s nullity, and that Abdullah’s roprosentative in
interest is not bound by it, and accordingly that Abdullah, on
the death of Mubarak-un-nisss, inherited 24 biswas oub of
10 biswas of Nizam-ud-dinpur, and that the plaintiff asa
purchager from him is entitled to redeem the entbire mortgage.
Wo sy point out that Abdullah could nob inherit more than.
asixth of the share of his wife, and not a fourth, as stated by
our learned brother, There being children of the maxiage,
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his share according to the Mubammadan law wonld only be
one-sixth, This, however, is of mo importance so far as
regards the present appeal.

From the decision. of our learned brother this appeal has
been preferred under the Letters DPatent. In his judgement the
authorities bearing on the subject of the right of & Muhammadan
to relinquish his chance of succeeding as an heir to the estate of
a living person are reviewed, We do not think it necessary in
the view which we take of the facts to refer parbicularly to
all the authorities. In the case of Musammai Hurmut-ul
wissa Begum - v. Allahdia Khan' (1) Their Lordships-of the
Privy Council held that according to the Muhammadan
law there may be a renunciation of the right to inberit. The
ruling has not, so far as we are aware, been questioned by
Their Lordships in any subsequent case. The ruling was,
however, prior to the passing of the Transfer of Property
Act, and it may be that that Act has some hearing upon the
question, as was beld by JEnkins, C.J. and BEAMAN, J,in
Shumsuddin  Goolam Husein v. Abdul Husein Kalimud-
din (2). In that case it was held that the chance of
an heir-apparent sncceeding to an estate is under Muhammadan
law neither transferable nor releasable, that it is only by appli-
cation of the principle that equity comsiders that done which
ought to be done that such a chance can, if at all, be hound. In
Runli Mamod v. Kunhi Moidin (3), decided long subsequent to
the passing of the Transfer of Property Aect, it was held by
Corxxss, CJ. and ParkEr, J. that the renunciation by a
Muhamuadan of his chance of succeeding to an estate was valid,
Tn that ease the plaintiff, in consideration of Rs. 150, which was
paid to him by his mother in respect of the shara in her estate
to which he would become entitled on her. death admitted thab.
he had no longer any right to her property. The. learned
Judges held that « prémd faeie there is nothing illegal in the
transaction ” and in the absencs of clea.r proof that it is forbid-
den by - Muhammadan law, they thought that the plaintiff
ghould be heid to be bound. by it.

1) (18 I'IW.R 108. ’*(2) 1906)1.1) R, 81 Bom., 185,
1 (5 (1896)Lnn(xomm, 6,
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There is no doubt a conflict of decision in tho High Couxts in
India upon this question, but is it necessary in this case to de-
termine it ? We think not, Prior to and at the dale of the decree
of the 29th of August, 1889, Abdullah was the absoluto owner of
the property affected by that decree, Iis wifo claimed her
dower. They had ohildren, and an arrangoemont was come te,
whereby the wife aceepted i lieu of hor dowoer a life estato in
portion of the property of her hushand, and Abdulah acceptod a
life estate in other porbious of his property, und subject to the
life estate the propertics were seltled upon ho chilidren of the
marriage. This was in the nature of o family seitlement. Both
Abdullah and Mubarak-nn-nissa agreed that upon their respactive
deaths the property in which life estates were reserved to them
should devolve upon. their heirs, Thore is nothing, so far as wo
are aware, unlawful in such an agrecment. There was no trans-
fer or renunciation of an expectant interest or of & mere possibi-
lity. The court, which passed the deerce upon the com-
promise, considered it lawful :nd passed o decree in accordance
with i, Xt appears tous that the decree debarred Abdullah, ox
anyone claiming under him, from suecessfully angerting « litlo
to any interest in the property outside and beyond the life
interest which was reserved to lim. Xuving taken benefits
under the compromise it was nob open to him, nor it it apen to
anyone claiming under bim now to impugn the validity of the
transaction or deprive the heirs of the rights and inlerests con-
ferred upon them not merely by Abdullah bub by Muburalk-une
nissa, Section 6 (a) of the Transfer of Property Act merely
provides that ““ the chance of an heir apparent succseding to an
estate * + * or any other more possibility of a like nature,
cannot be transferred, ¥ This clanse seoms to strike ub Lransfers
of a.mere possibility or expestancy nob coupled with any interest
or growing out of any exisling property. It does not, for
example, sirike abt agreements by expectant heirs, such as an
agreoment to divide a particular property in a certain way on the
happening of & particalar contingency rsco Ram Nirunjun v.
Prayag Singh (1). ’

(2) (1881) L. L. Ry 8 Calq, 186,
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For these reasons we think thab our learned brother was.
wrong in reversing the decrees of the lower courts. We acoord-
ingly allow the appeal, seb aside the decree of thelearned Judge
of this Conrt and restore the decree of the lower appellate court
with costs in all courts,

Appeal’decreed.

Bafors 8ir Joln Stanley, Enight, Chicf Justice, and Mr. Justice Griffin.
JAGDIP NARAIN SINGH (Pramerr) o. BIDAR SINGH ARD OTHHRS
(DmrERDANTS). *

Timitation-—ddverse possession—Purchaser of @ dacres on a morigags allowing
a puisne morigages topay him off—Such position inconsistent with a claim
-to be in adverse possession of the mortgaged property,
Hpld that when tho purchaser of a deores for salo on & mortgage accepled
from @ puisne mortgages the amount due under the doores which ho had pur-
“chagod, he by so doing admitted tho validity of the puisne mortgage, snd hig
_position wag not congigtent with a claim fo be in adverso possession of the
wortgaged property. Rameharan v, Sadashiv (1) referred to,
‘Ta18 was a suit for a declavation that the plaintiff had acquired,
» title by adverse possession to certain property. The claim
had first been asserted in a similar suit in 1894, hut that suib
had been dismissed. The immediate cause of the bringing of the
present suit was that one of the defendants had exeouted a
mortgage of the property in favour of other defendants, who had
obtained a decree thereon and weve about to bring the property
to sale. The court of first instance, Subordinate Judge of
Gorakhpur, decreed the claim in part, On appeal the District
Judge dismissed the suit in tofo for reasons which will be found
sob forth st length in the judgement of the High Court. - The
plnin‘b‘iff appealed to the High Court. '
" Mx. B. E. 0" Conor (with him Baba Durge Charon Banev‘ﬁ),
for the appellant.
My W. Wallugh (with him the Hon’ble Pandit Sundar Lal),
for fhe respondents.
Srawrey, C. J., and Grrrriy, J—~This appea,l arises ouﬁ of
a suib for o declaration that the plaintiff had acquired a title by

® Second Appeal No. 676 of 1010 from o decreo of F, D. Simpson, District
Jutlgo of Gorakhpur, dated the 26th of May, 1910, reverging a decreo of Gokul
Prasad, Subordinato Judge of Gorakhpur, dated iho 9th of August, 1509,

(1) (1886) L. T. R, 11 Bom., 423,
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