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We direct that the parties shall bear thoir own cosl in the lower
appellate court and that the appellauts shall have their costs of
this appeal,

‘ Appeal decreed.

Before Sir Joln Slanley, Kuight, Chicf Justive, and Mr. Juslico Griffin,
MAHDI HUSAIN Axp axorummz (Dowmwpinws} v, SUKH QHAND ixp
orangs (Poarxmirws)*

Money depossied © tn wowm Jushabeilis” dnproperly withdrawn by ¢ porson
not vatitled to 1f—Moiey had and reccived,

Whoro money is depositod in Conwt én usum jus lhubentde, sud it is with-
drawn by a person who is declwed nob tu have any right thereto, tho money so
obtained may properly bo held to be recoived for tho uge of the porson ontitled
toit, Zdzt v, Martindale (1), rolerrod to.

Tag facts of this case aro fully stated in the judgement of tho
gourt,

Mr. @. W. 'Dillon (with him Mr. Abdul Hauvof), for the
appellants, ‘

Dr. Sutish Chandra Bamerji (with him Babu Surendra
Nath Sen), for the respondents.

Sraxnmy, C. J. and GrrvriN, Ju~This was a suit for a
refund of Rs. 842 paid in satisfaction of a decree under the
following circumstances, On the JSlst of March, 1883, the
plaintiffs mortgaged certain property in favour of one Kallu
Mal. Kallu Mal died, leaving his widow, Munsammat Gulab
Dei and a minor son. Har Saran. On the 4th of December, 1897,
Musammet Gulab Dei, as mother and guardian of her infant son,
transferred the mortgagee rights under the mortgage to Musam-
mat Shibia, Subsequently, on the 18th of March, 1500, Har
Saran, who was still a minor, purported to transfex the mortgages
rights In the mortgage to the defendants. The defendants, on
the 21st of May, 1900, instituted a suit for sale on loot of the
mortgage of 1888 and obtained a decree which was made absolute
on the 14th of September, 1901, Musummat Shibia wss not «
party to these procecdings, On the 5th of November, 1900,
Musammat Shibia brought & suit to enforece tho mortgage of

# Second Appeal No. 094 of 1909 from a decree of Louis Btunrt, Disbriet
Judge of Meerut, dated the 27th of July, 1909, confirming a decres of Hunnman
Rragad, Third Additional Munsif of Moorut, dated the 3Lt of April, 19u9,

(1) (1856) 18 C. B, 814,
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1883, which had been transferred to her by Musammat Gulab
Dei on the 4th of December, 1897. 8he obtained a decree, and
in execution of that decree the mortgagee rights under the mort-
gage of 1883 were sold and purchased by Musammat Shibia,
She then sued for sale of the mortgaged property impleading
both the defendants and the plaintiffs, and obtained a decres
for sale on the 23rd of December, 1903, In order to protect
the property from sale under the decree of the 14th of September,
1901, the plaintiffs under protest deposited the amount of the
mortgage in court ; and they subsequently filed an objection to
the execution of the decree of the defendants alleging that no
interest in the mortgaged property passed to the defendants
under the transfer of the 18th of March, 1900, Har Saran being
ab the date of the execution of that mortgage a minor. The
defendants applied to the Munsif in whose court the money was
deposited for payment of it and they alleged that the defendant,
Nabi Baksh, had already paid off the amount due to Musammat
Shibia under her decree. We find in the order of the cours,
dated the 14th of March, 1906, the following statement :~* Then
it is shown that Nabi Baksh has already paid off the decretal
amount of Musammat Shibia” The learned Munsif then
observes :—¢ Under the circumstances I am of opinion that the
prosent decree is capable of execution and the mortgagors cannot
derive any advantage from the decree obtained by Masammab
Shibia.” It is obvious from this that the order for payment of
the money was obtained on the faith of the false representation.
made by Nabi Baksh that Shibia’s decrce had been paid off,
The ordor of the Munsif was subsequently affirmed on appeal.

In the suit bronght by Musammat Shibia on the basis of the bond

of the 4th of December, 1897, on appeal to the High Court, it

was held on the 27th of June, 1906, that the sale executed by Har
Saran in favour of the defendants was absolutely void, and. thab,

the defendants had no right whatever in the mortgaged property
in dispute. Despite this decree, the defendants, in' January,
1907, withdrew from the court of the Munsif the sum which had
been deposited by the plaintiffs under protest. The court, how-
ever, before making payment, required from the defendants
security for the re-payment of the money if it should furn oub
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that the defendants were mot entilled to il A scourity bond
by one Wajah-ud-din was executed for this purpose on tho 2nd
of January, 1907, and by that bond the surety hypothecated
certain immovable property, The deeree of Musammab Shibia
was not paid by Nabi Baksh and has not been salisfied, but is
still under exeoution. The suit oub of which this appcal has
arisen was brought for the refund of the moncy improperly
drawn from court by the defendants, DBoth courts have deoreed
the claim.

This appeal was then preferred and the main ground of
appeal is that it is nobt open to the plaintiff, in view of the
decree of the 24th of January, 1901, which has never been seb
aside, to rccover back money obtained in exccation of it, and
thab the matter must bo deemed to bores judicata. Theroe is no
force in this conienfion, The defendants were parties to the
suit brought by Musammat Shibia, and in that suit it was held
that the transfer exccubed by Har Saran on the 18th of Maxch,
1900, was absolutely void, In view of this ruling tho defendants
were not justified in making an application for and obtaining
payment of the money lodged in court nnder protest. They acte
ed improperly i representing to the court of tho Munsif that
Musammat Bhibia’s decree had been paid off by one of them. The
money was deposited in court inusum jushabentis, and hefore it
was withdrawn this court had declared that the defemdants had
no right to it. Under these circumstances the defendants were
not justified in their action in withdrawing the moncy. They
improperly withdrew money which in justice and equity
belonged to the plaintiffs,. Money so obtained may properly he
held to be received for the use of fhe person entitled to it ; see
Litt v. Marbindale (1). We think, thexrcfore, that the decision of

the courts below was perfeetly right and dismiss this appest
with costs. ‘

Appeal dismisseds
(1) (1856) 18 (.3, 914,



