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when partition was completed and was finally confirmed, the
whole mahal was divided into separate patiis, and the plots in
suit were taken out of the plaintiffs’ patti, and one of them allotted
to the defendants and the second to the putii of Jagannath. In
place of these plots, plot 4% was allotted to the plaintiffs’ patti,
This is a matter which is entirely within the jurisdiction of the
Revenue Court, and by section 233(k) of Local Act III of 1901
no suit or other proceeding can be instituted in the Civil Court
with respect to it. The case which has been relied upon by the
lower appellate court i¢ clearly distinguishable, In that case
lard belonging to a different mahal had been taken from the
mahal and added to the mahal under partition, The case differs
tato coelo. We decree the appeal, set aside the order of the court
below, and restore the decree of the court of first instance with
costs in all courts, ‘

Appeal decreed,

Before Sir Jolin Stanley, Knight, Clief Justice, and My, Justics,Griffin.
DURGA DAT Axp ormaps (Poamngisss) o. GITA axp ormers (DEFENDANDS).*
Hindu low—Hindu widew-—Nature of estate held by two widows succosding

Jatntly - Power to partttion.

Whatever limitations there may be upon the power of alienation of ono of
two Hindu widows succeoding as such to a life interest in their husband’s estate,
80 long as the property remains undivided, there is mnothing to prevent them
cffecting a partition of such estate. Mussammat Sunder v. Mussammat Parbati
(1) and Ranni dmmal v. dmmakannu dmmal (2) followed. RBam Piyari v. Mul-
ohand (8) distinguished, Bhugwandeen Doobey V. Myna Bues (4) and Gajo-
patli Nilumani v. Gajapathi Badhomand (5) reforred to,

Tge facts of this case were as follows:—

One Bidya Ram died leaving two widows, Gita and Mulo,

The two widows jointly succeeded to the property left by Bidya

Ram, - Mulo made a gift of her share in the property to the
plaintiifs, Durga Dat and his Brother Lachman Prasad, on 7th Feb-
ruary, 1908." [The plaintiffs made an application for mutation of

-

* Socond Appeal No, 160 of 1916 from & decree of B. J - Dalal, District Judge
of Shahjakwupur, dated the 6th of Decerbor, 1909, reversing a deovee of Copal
Das Mukerji, Muusif of Bisauli, dated the 28th of August, 1909. .

(1) (1889) L L. R, 16T A, 188;  (3) (188¢) I L. R, T All, 114,

T.D. R, 1% All, b1, : o ‘

(2) (1899) L L. R, 93 Mad., 604, (4} (1867) 11 Moo.L 4., 487,
(8) (1877) L L R.; 1 Mad., 291,
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names but the application was di~mi se 1 on theobjection of Musam-
mat Gita. The plaintiffs thereupon brought this suit on the basis
of the gift for a declaration of their right in the zamindari portion
of the property and for possession of a ro‘e'y of a house by parti-
tion, The plea in defence, among ott.er things, wo . that the transfer
in favour of the plaintiff was void and inopera ive. The Munsif
found in favour of the plaintiffs, and decreed the suit. The
defendants appealed to the Distriét Julge, who, helding that a
co-widow could not alienate the share even for her lifetime,

“dismissod the suit. The plaintiffs appealed.

Mr. Atdul Raoof, for the appellant, contended that a Hindu
co-widow was perfectly competent to alienate ber interest in her
husband’s property in whitever way the chose to ecure ab least
for her lifetime. He submitted that the cace of Ram Piyari v.
Mulchand (1), relied upon by the lower appellate court, proceeded
upon a misconception of the ruling of Their Lordships of the
Privy Council in Bhagwandeen Doobey v. Myna Baee (2).
Moreover, it was clearly distinguishable from the pre-ent case.
In Mussammat Suniar v. Mussammot Parbati (3) the Privy
Council clearly held that a partition like the one claimed in the
present case could be allowed. He also relied on Kanni Ammal
v. Ammakanny Ammal (4) and Vadali Mamidigadw v. Koti-
palle Ramayyn (5).

Babu Sital Prasad Ghose, for the respondents, submivted that
the case in I. L. R., 7 All, 114, was abhsolutely indistinguishable
from the present ca.e. The case in 11 Moo. I. A,, 187, was an
authority for the projo.ition tLat a wuit for partition like the
present could not be entertained. In the ca ein 16 I. A., 186,
Their Lordships of the Privy Council were dealing with a ca-e in
which the widows had nothing more than a possessory title, not
with a case like the present in v hich t'e widows claiimed to be
in possession for their lives by rights of inheritance to their

~ deceased husband. In a case like the present the estate was of

the widows and was a joint estate, and neither of them could
alienate her own share in the property without the consent of the
(1) (1884) I T.. R, 7 All, 114. (3 (188D) I.. R., 16 L."A,, 186.

(2) (1867) 11 Moo. 1. A., 487. (4) (1899) I T.. R, 23 Mad,, 504,
(5) (1902) I T, R., 25 Mad.,;334.
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-other. The Madras case relied upon by the other side could not
be regarded as nauthority where there was an authority to the
contrary of this Court in I. I, R., 7 AL, 114,

Mr. Abdul Hieosf, was nob called upsn 1o reply,

SranNruy, O, J.,and Griwrin J.:—One Bidya Ram died,
possessed of a 20 biswas mahal in mauzn Sarch Banslia, and also a
house and two inclosures :ibuated in the same village, He
died nbout S0 years ago, leaving two widows, numely, Musammat
Gita and Musamat Muolo, who thereupon became entitled to his
property to the extent of Hindu widows’ estates. Musammat
Mulo on. the Tth of February, 1908, exccuted a deed of gift of
her ' evtire chare in the property in fayour of the plaintiffs. The
plaintiffs applied in the Revenue Court for mutation of names
in respect of the zamindari property and also sought delivery of
possession of & share in the Louse by partition, Muasammas Gita
objected to the mutation applied for aud refused to deliver up
possession of awy portion of the house or v allow partition of it.
I is stated and not dended that Musamuat Gita also executed a
deed of gift in favour of the defendant, Sri Ram, not merely of
her share of the property but of the eutire uwmindari property
and the houge and its enclosures.

Che suit out of which this appeal has arisen wus instituted
by the plaintifl’s for the purpose of obiuining a declaration that,
under the deed of gift to them of tho Tth of February, 1908,
they are entitled to 10 liswas oub of the 20 biswas wmahal in
question and of having a partition of the house and the inclosures,

The court of first instuuce gave a decreo to. the plaintiffs, bub
npon appeal the learned Distriot Judge sel aside the decree of the
court below and dismissed the plaintifts’ cluim on the ground that
Musammab Mula had no suthority to part with her life interest in
any portion of the property without the consent of her co-widow.
The learned Judge in the judgement observes as follows

« Pho ruling in tho case of Ram Pigars v. Mul chand (1) is supported by the
auiliority of the Privy. Council and has nob so fax heen overruled. It may
anpear sivange that a co-widow can’t pars with her life interest in a property
Lield jointly with olher co-widows, but such is tho onunéantion of the law. Ido

1ot beliove Uhal Mr. Mayne is corroct in stating as a general rule of law thab ¢it

(1) (1884) . L. R, 7 AlL, 114,
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has beon hold that a widow can slionato hor life inlerest ag aguinst hior co-widows
just ag sho cant against hor roversioners,’ "

Mr, Mayne's statenont of the law on the subjoet is fo be
found in paragraph 554 of his work on Hinda Law, ab page 752,
7th edition. It rums as follows t—

# Wharo savoral widows hold an estalo jointly, or where one hiolds as managor
for tho othors, cach has a right 1o hor proportiensie share of the produce of the
property, and of the henofits derivable from ils enjoyment,  And the widows ey
bo placed in posseasion of soparale portions ol the properly, ither hy agreo-
monb among themsolves, or by dacres of gourl, wheye frem the nalare of the
property, or from fho condack of the co-widows, such a4 separnlo possession
appears 1o bo the only cfiectual mode of securing lo eueh the full enjoyment
of her rights, Bubt no parlition ean Do effecled holweon thew, whethor by
consent or by adverso deeren, whiok would converk the joint eslate into an ostate
in sevorally, and pub an ond to the vight of survivorghip.”

There aro two objects which may bo attained by partmon,
The one is to get rid of the vight of rurvivorship in joint proj erty,
and the other to oblain a division of the joint property for the
purpose of more convenient enjoyment of it without atfecling
any right of survivership and without crenting a right in the
estate in severalty, It is clear that one of two widows cannot
either by agreoment, or by recourse to law, obtain a partilien of

joinb property which will prejudice the right of rurvivorship of
her eo-widow or the rights of the reversioners after the death of
the survivor of the widows., Bub the question before usis whe-
ther or not a donee ¢t one of two widows ean ob'ain frem the
court a deerce for partition of joint projerty which will have
offect during the lives of the widows. A ccording to My, Mayne
such a partition may be cirried out,

The case of Ram Piyari v. Mulchind Las beon riranuoasly
relied upon as a ruling which supports the coulent’'on of the
respondents that there cannot be a parlition between widows of
a deceased Hindu which will be effectual during the'r Joint
lives. The facts of thut case :hortly staled are thece ;= One
Badri Dayal was the owner of a house. Ha died, leaving two
widows, Chindan Kanwar and Ram Piywi, and a daughter by
Chandan Kuanwar. On the' dwth f Baidri Dayal, his estata.,
passed bo his widows, be'ween whom there had Loon mo partition. ®
On ihe 29th of Novemler, 1§92, Clandun ia,uuwar sold tie
houge bo Mulchand, but Mulchand did not succeed in obtaining
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possession of the property and he, thereupon, on the 28th of
May, 1883, sued his vendor and others for possession of it, He
did not implead Musammat Ram Piyari, but she was made a
defendant at her own request. The claim of Mulchand was to
obtain possession of the enfire house., MAmmoop and DurHOIT,
JJ., beld that one of the widows was not competent to alienate
the property which she had so derived from her husband without
the consent of the other even for purposes of legal necessity.
The learned Judges quote several rulings of their Lordships of
the Privy Couneil, and amongst others the ruling in Bhagwan
Deen, Doobey v. Myna Bace (1), as supporting the view taken by

them. In that cage Their Lordships stated the law as follows :—
. 'tThe estate of two widows who take their husband’s property by inherit.
anco it one ostate.. The right of survivorship is so strong that the survivor
takes the whole property to the exclusion of daughters of the deceased widow,
They are, therefore, in the striotest sense co-parceners, and between undivided
go-parconers there can he no alienation by one without the consent of the othor.*®

This passage from Their Lordship’s judgement is quoted as
authority for the proposition that between co-widows there can-
not be partition, nor ¢an one widow alienate her share for her life
without the consent of her co-widow. It appears to us that
what was intended by Their Lordships by the word alienation in
the passage, which we have quoted, is alienation of the absolute
interest in. property and not the alienation of a widow’s life
estate. Referring to Bhagwan Deen v. Myna Baee, Their Lord-
ships in the subsequent case of Gajapalhi Nilamani v. Gajapathi
Radhamani (2) carefully guard themselves against expressing
any opinion as to the right of Hindu widows to partition property
whick has devolved upon them for life, They say 1

« Therefore, their Lordships, gusrding themselves against being ruppossd to
affirm by this order that either widow hag power to dispose of the one-fourth
share of the estate allotted fo her, or that they have any right to & partition in
the proper sonse of the term, are not disposed to vary the form of the ordor
under which one-fourth of the profits of the estate will go to each widow during
their joint lives, their rospeolive rights by survivorship and otherwise remaining
unaffeoted.’’ ‘ - '

It appears to us that the decision in Ram Piyars v, Mul-
chand is not an authority for the proposition which has been
contended for by the learned vakil for the respondents.

(1)5(1807) 11 Moo, I. A,, 487, (2) (1877) I. L. R,, 1 Mad., 291,
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Now turning to the ease of Mussammat Sundar v. Mussani-
mat Porbati (1), we find an express statement of Their Lord-
ships of the Privy Council upon this question. In that case one
Baldeo Sahai died, leaving two widows, and possessed of mov-
able and immovable property. This property he had bequea-
thed to one Prem Sukh, his sister’s son, whom, it is seid, he had
previously adopted and who died a minor shortly after the death
of Baldeo 8ahai. The widows took possession of the property of
which they were so possessed, and it was contended that the other
widow was not competent to maintain a suit for parfition of
the property of which they were so possessed, and it was con~
tended that the other widow was nob competent to maintain a
suit for partition of the estate. In the courso of the jud gement
of Their Lordships delivered by Lorp Warson, he observed thdt
the only issue which it was necessary to consider was the sixth
which was in these terms s~

 Hag tho plaintiff a right to hava tho property in dispule divided in ogual
ghavey aa she claims 2 7

We may observe here that the learned Judges of this Court,
PeraeraM, C. J. and Broorurst, J., had held that she had no
such right, over ruling the decision of the Subordinate Judge,

In the course of the judgement, Lorp WArson remarked s
s Theix Lordships aro at & loss to understand, at all events, to appreciate the
rrm:mﬂr apen which +he Chief Jushico (Prraunan, 0. £.) ondeavours to différou-
e hatyvesm ihe g i which be oites, the import of which he correclly
stn.{.es, and the posmon of the prrbics to this action. Their (... tho bwo widows")
possession was lawfully obtained, in this sonse, that it was nob prdeared by foree
or fraud, bub peacenlily, no one interosted opposing. In these circumstances ik
doos nob admik of doubl that they are entitled to maintain their possession
against all comers except the heirs of Prom Bukh, or Baldeo Sahai, ono or othor
of whom (it is unneceggary to say which) is ,the only pevson who eamn plead a
proferable title, Bub meither of theso possible claimants is in the'fidld, and the
widows have therefore each of thom an estato or interest in rogpect of hor possos.
sion which cannot be impaired by tho circumstance thal thay may lLave agoribed
their possession to ono or more other titles which do mot bolong to them, ¢ ¢

impossible to hold that ¢ foint estale is not also partidle 3 veuvas s

This appears to us to be a clear authority for the contention
of the learned counsel for the appellants that Hindu widows
who become entitled to an estate for their lives on the ‘death of -
their hushand are entitled to hyve ajpartition of their interests.

(1) (1880) Tu R., 16 L. A, 186,
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In the Madras High Court in the case of Kanni Ammal v.
Ammakannw Ammal (1), the facts of which are substantially
on all fours with the case before us, SHEPH ARD and Brxsox, J7,,
held that partition may be enforced by one of two sisters. In
that case a party purchased certain, property from one of two
sisters jointly entitled o their deceased father’s estate under the
Hindu law and resold it, whereupon the other daughter sued
or a declaration that the sales were invalid as against her and
prayed that the property might be restored to her and her sister,
or that there might be a partition of it. It was held that she

was entitled to paitition. The learned Judges in their judgement,

after quoting a number of authorities, obserye :—

% Having regard to those authorities we must hold that, while one of two
daughters cannot by any alienation alter the character of the daughter's estate so
far as concerns the right of survivorship or the rights of reversioners, she may
alonate her interest in the property or }aava thab interest taken and gold in
exeoution of & decres against her. She may also, aubject to the same condition,
demand & partition of the propexty.”

This decision appears to us to be in accordance with the rule-
ings of the Privy Council and to be consonant with Hindu law.

For the reasons we must allow the appeal, We observe that
the court of first instance in its decree declared the plaintiff
entitled to get profits to the extent of the share of Musammat
Mulo. In their plaint they do not ask for mesne profits. It
may be said that by this decree mespe profits were awarded, but
gnch was evidently nob intended. We therefore think it right
to delete from the decree of the court of first instance the words
“gnd that they are entitled to get profits to the extent of that
share” We accordingly set aside the decree of the lower appellate
court and restore the decree of the court of first instance with
this modification, namely, that the words “and that they are
entitled to get profits o the extent of that share ” be deleted and
a clause inserted to the effect that any partition of the house or

zamindasi. property which may be carried out under this decrea -

shall not operate o as to prejudice the reversionary heirs or the

right of the surviving widow to enjoy the entire property during

her life ‘after the death of ber co-widow. The rights of the

plaintiffs shell only enure during the lifetime of their donor,
(1) (1889) L. L. R, 93 Mad., 504, '
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We direct that the parties shall bear thoir own cosl in the lower
appellate court and that the appellauts shall have their costs of
this appeal,

‘ Appeal decreed.

Before Sir Joln Slanley, Kuight, Chicf Justive, and Mr. Juslico Griffin,
MAHDI HUSAIN Axp axorummz (Dowmwpinws} v, SUKH QHAND ixp
orangs (Poarxmirws)*

Money depossied © tn wowm Jushabeilis” dnproperly withdrawn by ¢ porson
not vatitled to 1f—Moiey had and reccived,

Whoro money is depositod in Conwt én usum jus lhubentde, sud it is with-
drawn by a person who is declwed nob tu have any right thereto, tho money so
obtained may properly bo held to be recoived for tho uge of the porson ontitled
toit, Zdzt v, Martindale (1), rolerrod to.

Tag facts of this case aro fully stated in the judgement of tho
gourt,

Mr. @. W. 'Dillon (with him Mr. Abdul Hauvof), for the
appellants, ‘

Dr. Sutish Chandra Bamerji (with him Babu Surendra
Nath Sen), for the respondents.

Sraxnmy, C. J. and GrrvriN, Ju~This was a suit for a
refund of Rs. 842 paid in satisfaction of a decree under the
following circumstances, On the JSlst of March, 1883, the
plaintiffs mortgaged certain property in favour of one Kallu
Mal. Kallu Mal died, leaving his widow, Munsammat Gulab
Dei and a minor son. Har Saran. On the 4th of December, 1897,
Musammet Gulab Dei, as mother and guardian of her infant son,
transferred the mortgagee rights under the mortgage to Musam-
mat Shibia, Subsequently, on the 18th of March, 1500, Har
Saran, who was still a minor, purported to transfex the mortgages
rights In the mortgage to the defendants. The defendants, on
the 21st of May, 1900, instituted a suit for sale on loot of the
mortgage of 1888 and obtained a decree which was made absolute
on the 14th of September, 1901, Musummat Shibia wss not «
party to these procecdings, On the 5th of November, 1900,
Musammat Shibia brought & suit to enforece tho mortgage of

# Second Appeal No. 094 of 1909 from a decree of Louis Btunrt, Disbriet
Judge of Meerut, dated the 27th of July, 1909, confirming a decres of Hunnman
Rragad, Third Additional Munsif of Moorut, dated the 3Lt of April, 19u9,

(1) (1856) 18 C. B, 814,



