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of the plaintiffs’ interest and did not make them parties to the 
suit for foreclosure. As to this we may observe that it lay upon 
the plaintiffs sleeking to redtem to allege and prove that the 
defendants who pureharied at a . ale in execution of a decree, 
had notice of the plaintiffs' interest .

In Bam Nath Rai v. Lachhrna'ti Eai (1) it was held by 
S t e a c h e y ,  C. J., and K n o x ,  J., that where sons in a joint Hindu 
family come into court seeking to get rid of the effect as against 
their interests in the joint family property of a decree on a 
mortgage executed by their father obtained in a suit to which 
they were not made Tpixttiea, the burden o f proof lies on ihem 
to establish that the mortgagee, when he brought the suit, had 
notice o f  their interests in the mortgaged property. In  the 
present case the mortgagors do not allege that the debt contracted 
by their ancestor, Man Singh, was a debt contracted for any 
immoral or illegal purpose. They do nob allege that the 
plaintiffs in the mortgage suits in which the property was sold 
had notice of their interests, and there was no evidence adduced 
to establi'h that they had any such notice. Under these circum­
stances and view of the weight of the authorities of this Court we 
think that there is no force in this appeal. We dismiss it with 
costs.

Appeal dismissed.

Sefore Mr. Justice Sir Ooorge Knox and Mr. Jnsfice Banerji. 
January 31. ^ClRBBNI S A lI il akd oihrb3 (Deiehdaktb) v. GOKXJL PKASAD and
------------------- ANOTHER (PtAINIII'ia.)*

A c t  {L ocal) N o. I l l  o f  (V n i te i  T rooi iCes L an d  Horeiiae A ci), section  
233(7i:)— V arti*ion— L an d  leh/i.giag to p la in tif fs ' maJial a llotted  to d efen ­
dants and a d ifferen t p lo t to^ ^lah d lffi— C ivil and Meoenue C ourts-^Jurit- 
diction .
By mistake of a partition amin a plot belonging to the defendants was 

allotted to tha plaintiff and two plots belonging to the plrdntifl were allotted 
to the defendant. Held that no suit would lie m a civil court to rectify this 
error. KisTian Frasid  v. Kadher Mai ('?) disfir^uished.

The fac‘ 3 of this case wore a,., follows :—
The pla-'ntiffs brought a sû t for a declaration that they were 

the owners and in posso .sion of certain plots numbered and
* First Appi’ al No. 92 of 1910 from an order of Banke Behari Lal Subordi­

nate Judge of Mampuri, da .ci the 31st of August, 1910.
(1) Weekly Notes, 1839, p. 27. (2) Weekly Notes, 1900. p. 11.



T h e y  a l le g e d  t h a t  on th e  a p p l ic a t io n  o f  d e f e n d a n t s  1- 3, c e rta in  xoij.

f o it is  w e r e  p a r t i t i o n e d , b u t  t h a t  th e  paiii o f  th e  p la in t i f f s  r e m a in -  

e d  s e p a r a t e , a n d  th a t  b y  m i s t a k e  a t  th e  t i m e  th e  d is t r ib u t io n  o f  Sakai'

p lo ts  w a s  m a d e  th e  a m i a  c o lo u r e d  tiio  s a id  n i im b s r s  a s  b e lo n g in g  G okto

to  th e  d e fe n d a n t s  a n d  N o .  a s  b iiio iig iiig  io  fclieau O n ci o f  th e  -Fiusap̂  ̂
p le a s  i l l  d e fe n c e  w a s  th a t  ih o  s u i t  n o t  o o g ^ iiz a b le  b j  th e  c iv i l  

co u rt. T h e ,c o u r t  o f  f irs t  i i is ta u c e , r e l y i n g  o n  s e c t io n  233(/c) o f  

A c t  IT o  I I I  o M 90i ,  d is m is s e d  th e  a u it . T l ie  lo w e r  a p p e l la t e  

c o u r t  r e v e r s e d  th e  d e c r e e  o n  th e  g r o iiiid  th a t  th e  p ia iiit ifF s ’ patli 
n o t  h a v in g  b e e n  th e  s u b je c t  o f  p u r t it io ii , th e  Biiit w a s  m a in t a in ­

a b le  in  t h e  c i v i l  c o u r t  a n '1 ro m iu id e d  fcfio e a se  to  t h e  f ir s t  c o u r t  

f o r  d is p o s a l  o f  th e  s u i t . T h e  d e f e n d fm t s  a p p e a le d  to  th e  H i g h  

Court.
B a b u  Biial Prasad QJum̂  fo r  th e  a p p e l la n t s , s u b m it t e d  th a t  

i t  w a s  . im m a t e r i a l  w h e th e r  o r  not th e  p k i n t i  ffs  h a d  a p p lie d  f o r  

.p a r t i t io n . S e c t io n  233(/c) o f  A c t , I I I  o f  1901 c le a r ly  b a r r e d  t h e  

suit:. H e  r e l i e d  o n  Jagannath  v .  Tirheni Sahai (1).
M ii a s i i i  Oolml Prasad, fo r  th e  r e s p o n 4le n ts , c o n te n d e d  t h a t  in  

p a r t i t i o n  p r o c e e d in g s  th e  d e f e n d a n t s ’ a p p l ic a t i o n  w a s  t h a t  thepaS*»

Us w h ic h  b e lo n g e d  to  th e  a p p l ic a n t s  sh o u ld  b e  m a d e  in t o  o u e  m a h a l.

T h e  p la i n t i f f s  w h o  o w n e d  a  s e p a r a t e  patU  w e r e  n o t  m a d e  p a r tie s  to  

t h a t  a p p l ic a t i o n . T h i s  f a c t  d ia tin g u ish e .g  th e  p r e s e n t  c a s e  f r o m  

th e  c a se  in  I .  L .  E . ,  B1 A l l .^  41. T h e  la n d  in  d is p u t e  n o t  h a v i n g  . 

b e e n  c o m p r is e d  in  th e  'pafMs w h ic h  w e r e  th e  s u b je c t  o f  p a r t i t i o n ,  

se o tio n . 23B(fc) w a s  n o t  a ’ s p lic a b lo . H o  r e l i e d  o n  KiBlien Frasad  
V* K adlm  Mai ( 2)*

B a b u  Sital Prasad Gho8'̂ > n o t  c a l le d  u p o n  to  r e p ly .

K h o 3C a n d  E a n e r j i  J J .  n— T h i s  a p p e a l a r ises  au c o f  a s u ife  ,

■brbnglife %  .G o fc u l P r a s a d  n n d  M iis a m r a a t  ( J a a g o l i ,  p la in t i f f s

r e s p o n d e o ts  i n  th is  C o u r t . T h e y  Ugiin  b y  s t a t i n g  th a t in  t h e

m a h a l th e r e  w a s  a  s e p a r a t e  paUi o f  th eir,s , w h io li  h ^ d  b e e n  m
th eir p r o p r ie t a r y  p ossessio n ^  a n d  that i t  h a d  a l l  a lo n g  b e e n  in c lu ­

d e d  in  a s e p a r a t e  lo t  a n d  h a d  n o  eonr^.ection w ith  othei paUis.
In ;1905 certain of the appellants wl;o wore owners of some pattis 
in the samo mfxlial applied to the lievenue Court to have theij*
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1911 pciUis formed by parMtion into a siiiglo pcdii, The other 
f^itidara made similar applioafcions. The plaintiffs  ̂ however, 

SiHii abBtained from the proceedings  ̂ as they wore not) iaterested in.
Goxixt. tbenij and took no part ia them fi’om l;)OgiaB.iiig to ends Befoxe
prusji). parbition had been eoBfmiied and when the lote were preparedj 

they found thiit a certain plot bearing No. -'’-fj which was actually 
in. the defeEdaiits’ proprietary |)08soi«ion, luu'l been included in 
the lot of the dofendantSj au,d plots .Nos, and had remained 
in the plaintiffs' lot as beforo. After tJiat the Court Amin made 
a miKstake in the preparation of iho map. He coloured plot 
with tlia coloar of the plafnliffa’ lot and plota ^  and ^  with
the colour of the defendants’ lot, In October, 1008j as the
variouB lots wero pointed out on the spot, the plairitiifs became 
aware of this mistake. .They then applied to the Eeveime Court 
to have this mistake corroctedj but their petition was struck off 
by the Collector on the 7th of June, 1909, with the remark that 
SEoh a iDietake could be rectified by a Civil Court, Hence the 
present suit for a declaration that the plaintiffH are ia possession 
as proprietors and jzamindara of |)lot8 '1/ and Y , and that) they 
are oomprieed in their lot and pidti ami that tlie defendants Im’y© 
no concern with theso plots. They had uliso tin alternatiY© 
prayer for recovery of possession.

In the written statementB, amoog other pleaa, a plea was 
taken that the suit as brought could not bo entertained by a Civil 
Court. The court of fsrst inefairjce accepted this plea anci 
dismissed the snitj holding that seolion 23S(/c) of tho llevonuo 
Act was a clear bar, Before the lower afjpelhito courts the 
plaintifis coutended that the partition procoedings oould not bas; 
the civil suit. That court recorded the following firiding'j—  ̂The 
record of the partition procjceding which was sent for by this 
court shows that the appellants  ̂ pafM was not the sabjeob of 
partition, and therefore, with reference to the ruling in KishOf% 
Prasad y. Kadher Mid (1), I  fiud that the Hiiit ia eoffriiznhh by 
the Civil Court/’

In appeal before us the contention k again rttiNtid thatfthe • 
suitisnofe oogni;5able by the Civil Co«rt> We thiok that this 
content on is well founded. It id tidmitfced that at the time 

(I) WwtoyNoto*, 1 9 m ,ft .
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when partition was eompleled and was finally confirmed, the 
whole mahal was divided into separate pattis, and the plots in 
suit were taken out of the plaintiffs’ patti, and one of them allotted 
to the defendants and the second to the pcutti of Jagannath. In 
place of these plots, plot was allotted to the plaintiffs’ -patti. 
This is a matter which is entirely within the jurisdiction of the 
Revenue Court, and by section 233(fc) of Local Act I I I  of 1901 
no suit or other proceeding can be instituted in the Civil Court 
with respect to it. The case which has been relied upon by the 
lower appellate court ie clearly distinguishable, In that case 
land belonging to a different mahal had been taken from the 
mahsl and added to the mahal under partition. The ease differs 
toto co&lo. We decree the appeal, set aside the order of the court 
below, and restore the decree of the court of first instance with 
costs in all courts,

A fpeal decreed.

* Socond Appeal No. 160 of 1910 from a decree of B. J. Dalai, District Judge 
oi' Shahjiihauiyur, dated the 6th oi; Dooembor. 1909, reversing a deores. of Gopal 
Daa Miilcerji, Muusif of Bisauli, dated the 28th of August, 1909.

(1) (1889) 1. L. B., 16 L A., 186;
I. L. B. B  All., 61.

(3) (188i) I. Ii. R., T AU., 114.
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JSefore Sir ifolin Stanley, Knight, Chief Jmtics, anA Mr. Justicej3-r^n, 
DUEQ-A DAT ahp oihbes (PjjAiNUi?33’s) v. Q-ITA aitd othbes (Dbi-bkmmm).* 
Mindti law—Miniu mdow—Nmturt o f  estate held ly  two widows mcoeeding 

jointly—'JPomer to partition.
Whatever limitations there may be upon the power of alienation of ono of 

two Hindu widows succeodiDg as suoh to a lifo interest in their t'ustand.’s estate, 
so long as tha property remaias undivided, there is nothing to prevent them 
efiecting a partition of sizoh estate. MiiSsammat Sundar v. Mnssainmat Farhati
(1) and Zanni Ammal v. Ammahamu Amnal (2) followed. Ham JPiyari v, Muh 
eJiand (8) diatinguiBhecl. JBJmgwandeen Dooley v. Myna (4) and &aja^ 
^atU N'ilmani v. Gajapathi Madhcmani (6) reforrod to.

Tee facts of this case were as follows*.—
One Bidya Ram died leaving two widows, Gita and Mulo. 

The two widows jointly succeeded to the property left by Bidya 
Bana, : M a gift of her share in the property to th©
plaintilfs, Durga Dat and his Brother Lachman J?rasad, on7th Feb­
ruary, 1908.' (The plaintiffs made an application for mutation of
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(2) (1899) i. L. B.r28 Mad., 501 £(4) (1867) 11 Moo. I. A., 48?,


