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of the plaintifs’ interest and did not make them parties to the
suit for foreclosure. As to this we may observe that it lay upon
the plaiotiffs seeking to redcem to allege and prove that the
defendants who purchased at a.ale in execution of a decree,
had notice of the plaintiff's® interest .

In Ram Nath Raiv. Lachhman Rai (1) it was held by
StracHEY, C. J., and KxoX, J., that wkere sons in a joint Hindu
family come into court seeking to gret rid of the effect as against
their interests in the joint family property of a decree on a
mortgage executed by their father obtained in a suit to which
they were mnot made parties, the burden of proof lies on them
to establish that the mortgagee, when he brought the swit, had
notice of their intercs's in the mortgaged property. ln the
present case the mortgagors do not allege that the debt contracted
by their ancestor, Man Singh, wasa debt contracted for any
immoral or illegal purpose. They do nobt allege that the
plaintiffs in the mortguge suits in which the property was sold
had notice of their interests, and there was no evidence adduced
to establi-h that they had any such notice. Under these circum-
stances and view of the weight of the authorities of this Court we
think that there is no force in this appeal. We dismiss it with

costs,
Appeal dismissed.

Before Mr. Justice Siy George Knox and M. Justice Banerjs.
PIRBENI SAHAY axp orEERS (DErUNDANTs) v. GOKUL PRASAD anp
ANOTHER (PLAINTIFIA.)®
Act (Local) No, III of 1001 (TUnited Provicccs Land Reveuve Aci), section
2383(%)—~Parti?con—Land belviging to plaintiffs’ mahal allotted to defen-
dants and a different plot to, plaiiteffs—Civl and Revenue Courts~Juris-

dtetion,

By a mistake of a partitionamin a plot belonging to the defendants was
allotted to tha plaintiff and two plots Lclonging to the plaintiff were allotted
to the defendant. Ileld that no suit would liein a civil court to rectify this
error, Kishan Prasid v. Kadher Mal () distinouished,

TaE facts of this case were as follows :—

The pla‘ntiffs brought a sut for a declaration that they were
the owners and in poss. sion of ce rwin plots numbered 43 and 42.

= Iirst Apgeal No. 92 of 1910 from an order of Banke Behari Lal Subordi-
nate Judge of Mainpuri, du.c1 the 31s% of August, 1910, ’

(1) Weekly Notes, 1899, p. 27, (2) Weckly Notes, 1900, p. 11.
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They alleged that on the application of defendanis 1.3, certain
pattis were partitioned, but that the paiti of the plaintiffs remain-
ed separate, and that by mistake at the time the distribution of
plots was made the amin coloured the said nwumbers as belonging
to the defendants and No. A% as belonging to them. One of the
pleas in defence was that 111«3 suit was not cognizable by the civil
court. The court of first instance, velying on seotion 233(k) of
Act No 11T of 1904, dismissed the suit. The lower appellate
court reversed the deeree on the ground that the plaint iffy’ patls
not havivg been the subject of partition, the suit was maintain-
able in the civil court anl remanded the case to the first court
for disposal of the suit. The defendants appealed to the High
Court, ,

Babu Sital Prasad Ghose, for the sppellants, submitted that
it was immaterial whether or not the plaintiffs had applied for
parbition. Section 235(k) of Act IIX of 1901 clearly barred the
suit, e relied on Jagannail, v. Tirbeni Sahai (1).

Munshi Gokul Prasad, for the respondents, contended that in
partition procesdings the defendants’ application was that the pus=
tis which belonged to the applicants should be made into one mahal,
The plainbiffs who owned a separate prtd were nob made parties to
that application. This fact distinguishes the present case from

the easein I. Tu R., 31 All, 41, The land in dispute not having .

been comprised in the pul /m which wers the subjeot of partition,
section 233(k) was not applicable, He relied on Kishen Prasad
v. Kadher Mal (2).

Babu Sital Prasad Ghos? was not called upon to reply.

Kxox and Bawersr J.J. :—This appeal arises ous of a suit
brought by Gokul Prasad and Musammat UGangoli, plaintiffs
respondents in this. Court.  They hegan by s stating that in the
mabal there was & separate puffi of theirs, whioh had been in
their proprietary possession, and that it had all along been inely-
ded in & separate lot and had no connection with other pailds.
Tn 1905 cerlain of the appellants wlho were owners of some patiis

in tho sime mahal applied to the Hevenue Court fo have theix

(1) (1008) T, L R 81 All, 41 (2} Weekly Notes, 1600, p. 11,
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pattis formed by pertition inte a single paéti, The other
pattidars made similar applications. The plaintiffs, howover,
abstained from the procecdings, as they were nob interested in
them, and took no part in them from heginuning to end, Before
the parbition had boen confirmed and when the lots were propared,
they found that a certain plot bearing No. 43, which was actually
in the defendants’ proprictary possession, hmi been included in
the 1ot of the defendants, and plots Now, 4% and 423 had remained
in the plaintiffiy’ lot as before, After that the Court Amin made
a mislake in the preparation of {he map. He colonred plot 4®
with the coloar of the plaintiffa’ lot and plots 42 and 42 with
the colour of the defendints’ lot. In October, 1908, as the
various lots wero pointed out on the spot, the plainsiffs became
awnre of this mistalie. .They then applied to the Revenue Court
to have this mistake corrected, but their pebitiom was struck off
by the Collector on the 7th of June, 1909, with the remark that
such a mistake could be rcetified by a Civil Court, Hence the
present suit for a declaration that the plaintiffs are in possession
as proprietors and zamindars of plots 4# and 48, and that they
are comprised in their Job and prtld and that the defendants have
no concern with these plots. They had ualso an alternative
prayer for recovery of possession,

In the written stalemenis, among other pleas, a plea was
taken that the suit as brought could not be entertained by a Civil
Court. The court of first inslance aceepled this plea and
dismissed the suif, holding that seotion 233(k) of tho Revenue
Act was a clear bu, Before the lower appelluto court, the
plaintiffs contended that the partition procoedings could not Lar
the civil suit, That court recorded the following finding t—* The
record of the partition procceding which was sent for by this
court shows that the appellants’ patti wus not the subjeot of
partition, and therefore, with reference to the ruling in Kighan
Prasad v. Kadher Mal (1), T find that the suit s eagnizable by
the Civil Court,”

In appeal before us the eomtention is again ruised thatithe -
suit is not cognizable by the Civil Cowrt, Wo think that this
content'on is well funded, It is admitted that at the time

{1) Woslkly Notos, 1900, p. 1%
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when partition was completed and was finally confirmed, the
whole mahal was divided into separate patiis, and the plots in
suit were taken out of the plaintiffs’ patti, and one of them allotted
to the defendants and the second to the putii of Jagannath. In
place of these plots, plot 4% was allotted to the plaintiffs’ patti,
This is a matter which is entirely within the jurisdiction of the
Revenue Court, and by section 233(k) of Local Act III of 1901
no suit or other proceeding can be instituted in the Civil Court
with respect to it. The case which has been relied upon by the
lower appellate court i¢ clearly distinguishable, In that case
lard belonging to a different mahal had been taken from the
mahal and added to the mahal under partition, The case differs
tato coelo. We decree the appeal, set aside the order of the court
below, and restore the decree of the court of first instance with
costs in all courts, ‘

Appeal decreed,

Before Sir Jolin Stanley, Knight, Clief Justice, and My, Justics,Griffin.
DURGA DAT Axp ormaps (Poamngisss) o. GITA axp ormers (DEFENDANDS).*
Hindu low—Hindu widew-—Nature of estate held by two widows succosding

Jatntly - Power to partttion.

Whatever limitations there may be upon the power of alienation of ono of
two Hindu widows succeoding as such to a life interest in their husband’s estate,
80 long as the property remains undivided, there is mnothing to prevent them
cffecting a partition of such estate. Mussammat Sunder v. Mussammat Parbati
(1) and Ranni dmmal v. dmmakannu dmmal (2) followed. RBam Piyari v. Mul-
ohand (8) distinguished, Bhugwandeen Doobey V. Myna Bues (4) and Gajo-
patli Nilumani v. Gajapathi Badhomand (5) reforred to,

Tge facts of this case were as follows:—

One Bidya Ram died leaving two widows, Gita and Mulo,

The two widows jointly succeeded to the property left by Bidya

Ram, - Mulo made a gift of her share in the property to the
plaintiifs, Durga Dat and his Brother Lachman Prasad, on 7th Feb-
ruary, 1908." [The plaintiffs made an application for mutation of

-

* Socond Appeal No, 160 of 1916 from & decree of B. J - Dalal, District Judge
of Shahjakwupur, dated the 6th of Decerbor, 1909, reversing a deovee of Copal
Das Mukerji, Muusif of Bisauli, dated the 28th of August, 1909. .

(1) (1889) L L. R, 16T A, 188;  (3) (188¢) I L. R, T All, 114,

T.D. R, 1% All, b1, : o ‘

(2) (1899) L L. R, 93 Mad., 604, (4} (1867) 11 Moo.L 4., 487,
(8) (1877) L L R.; 1 Mad., 291,
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