
C H O W D H K r ,

The judgnaent of the Court (Prinsep and 'WlLSON, JJ. was) 18S9 

«s follows:— Kbisxo
Dectees for arrears of rent were obtained against Brojosun- ̂ iojomdab

dari, a Hindu widow, which are now put into execution after her
death against properties forming her father’s estate in which (3hdi!der
she had only a life interest. The question raised on these 
appeals is, whether they are decrees merely against her personally, 
and, therefore, to be satisfied out of whatever she left at her death, 
or whether the estate which has passed to the next heirs, is 
liable.

We are of opinion that the principle laid down by their Lord­
ships of the Privy Council in the case of Baijun Doobey v. Brij 
Bhookun Lall Awiiati (1) should be adopted, and that the debt 
cannot be regarded as other than a personal debt, payment of which 
can be enforced only against the property left by the widow. Tlie 
case decided by the Full Bench of this Court—Hurry Mohun Rai 
r. ffonee/i Glmnder Doss (2)—is not ia point, as the debt of the 
Hindu widow was contracted under dififerent circumstances, such 
*s were held by the majority of the Judges to bind the ancestral 
estate. We accordingly set aside, the order of the lower Courts
with costs. Appeals alloioecl.
J .  V. w . . __________________
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Before Mr. Justice MilUr and Mr. Justice Ifaepherson.
ABHAYE3SARI DEBC (Petitiomeb.) o. SHIDIIBSSARI DEBI jggg

(O pposite  P a b t t ) ,*  SUri'It. 13.

Oiiminul Procedufe Code J e t X  o f  1883, s. 14.6— Dispute as io figh t to 
coUecf rents— Tangible tmmoveahle property.

A dispute tiB to the right to collect reuta is a dispute eopoerning tangiblB 
immoveable property within the meaning of s. 145 o£ the Criminal 
Prooedure Code, and th e  operation o f that section eannot bo limited by any 
rule which would depend upon the area of (he property in dispute.

•  Criminal Motion TSfo,. 19 of 1889, against the order passed by G. Godfrey,
Esq., Deputy Commissioner of Goalparo, dated the2961i of December 1888.

(1) L. R., 2 I . A., 273 ; I. L. B., 1 Calc., 133.
(2) I  ,L, K., 10 Calo., 823.



1889 Where, iu  such a dispute, which related to two poi'gannahs comprising more
-------- -------- than three hundred distinct villages, it was admitted by  the petitioner that
^au^Ubbi" opposite party bad been in poasession by receipt of ren t from the 

t ,  tenants up to a period some three months anterior to th e  institution of the 
proceeding, but she alleged that she had succeeded in induoing the tenants 
to attorn to  her by payment of .rent to the officers appointed by her since 
fluch period ; and where the Deputy Oommissioner, a fter recording a oertaia 
amount of evidence,, ref used to examine any more witnesses, on the ground 
that the enquiry would extend to an inordinate length and be extremely 
expensive, and passed an order under the section—

Beld, that even though i t  m ight be established tha t the Deputy Commis­
sioner’s action in excluding evidence was illegal, it  d id  not follow, having 
regard to the circnmstanoes of the case, that the H igh  Court would be 
juatified in exercising its revisional powers,

Beld, further, that a payment of rent for a short tim e to the petitioner, 
even if proved, would not amount to dispossession o f the opposite party. 
Sarbanunda Bobu Motumdar v. P m n  Sankar Roy GJiowdhwi (,1) followed.

T h is  application arose out of a proceeding under s. 145 of the 
Criminal Procedure Code, instituted in the Oourt of the Deputy 
Commissioner of Goal para, between the two Ranis of the late Eaja 
of Bijni,the property in dispute consisting of two perguanahs,, 
HabraghAt and Khotaghdt, in which there were several hundred 
villages with a population of over 100,000 persons, and of which 
the assessment at one time appeared to have been about two lakha 
of rupees. The pergunnahs formed a substantial portion of the 
Bijni Estate, and each of the Ranis claimed to ba entitled-to 
succeed thereto and to possession thereof to the exclusion 
of the other. The late Eaja died on the 9th Alaroh 1883, and 
these proceedings were instituted on the 23rd May 1887.

Considerable delay took place owing to various applications 
being from time to time made to the High Court, and owing to 
a Receiver of the whole estate having been appointed by the Court 
of fii’at instance in a civil suit filed by the socond party. 
Ultimately an appeal was preferred to the High Court against the 
order appointing a Receiver, and, as the hearing of that appeal 
was delayed and numerous police reports aa to the likelihood of a 
breach of the peace occurring were madeythe Deputy OomnaiXBsioner 
ordered these proceedings under s. 145 to be continued. TJltji 
inately after other applications to the High Oourt, the Deputjr

(1) I. L. R., 15 Calo., 527.
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Commissioner on the 29th of December 1888 passed ao order 1S39 
declaring Rani Shidhesaari Debi to be in possession of the two abhaybs- 
perguanahs aad entitled to retain such possession until ousted by siBi^Dasr 
due course of law, and forbidding any diaturbance of her possession, shidhtss- 
and ordering the second party to pay the costs. The main facts 
of the case and the various proceedings had in the matter are 
sufficiently stated in the judgment of the High Court. The 
material portion of the judgment of the Deputy Commissioner, 
delivered when the order was passed, was as follows :—

" The case was instituted on the 23rd May 1887) and proceedings 
have been delayed on account of referencerj to the High Court, 
on account of a Receiver having been appointed by the Judge, 
and the inability of the Magistrate to go on -with the case 
pending final orders regarding that appointment. The delay in 
a case, which by its very nature requires a prompt order, is very 
extraordinary and very anomalous.

" I  am'asked by the first party, Raui Shidhessari, or the elder 
Rani, to find that she was in exclusive possession of the pergunnahs 
on the date of institution of these proceedings, and I  am asked 
by the second party, Rani Abhayessari, or the younger Rani, to find 
that she was in exclusive possession of the estate with the 
exception of a very few villages, in which possession was divided* 
and of a few villages in whicb the first patty’s possession is 
admitted. Possession I  take to be in the main the enjoyment 
in whole or in part of the profits arising from the soil, notably 
the rents paid by cultivators. Evidence of receipt of rents has 
been adduced by both parties, and there ia no doubt that, ^hen 
these proceedings were instituted, many of the ryots paid rent to 
the first party, and many paid rent to the second party, and many 
of course paid no rents at all to any one.

" I  have nothing to do with the means by -which possession was 
obtained by the second party, or whether that possession was 
■wrongful or not, so long as it was a peaceable possession.—
V, Pm hm g  (1) and Bunwari Lall Misser v. Raja Badha pershacl 
Singh (2),

Both parties have adduced the evidence of witnesses as to the 
payment of rents and both have filed masses of counterfoil cheque

(1) I . U B .  U  C»io., 365. (2) 1 C. L R., 136.
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1839 receipts, amdanis, and other papers in support of their 
jiBHAYBS- respective contentions, and I havo no reason for discrediting the 
sAM̂ Dasr pj^pgrg ijave been filed. Supposing the dispossessioa of tha
babi' dbbi followed by peaceable possession oa park

of the second party, that is, supposing the first party could be 
regarded as having been dispossessed at all— ît would be necessary 
to ascertain the fact of possession in all the holdings and mouzahs 
comprised ill the two pei’gunnabs, Such an inquiry would be 
impracticable and hopeless.

“ Assuming then, for the sa&e of argument, that dispossession in 
part followed by peaceable possession has taken place. I '  should 
have to look to the question of title in order to guide ma 
to a decision, because it is quite impossible to ascertain who was 
de facto in possession of each mouzah and holding in the estate, 
or else 1 should have to attach the whole estate under s. 146.

" I  will refer to the question of title later on, suffice it to aay, 
tliat I  cannct find the second party to have any title to posses­
sion, still less to exclusive posssssion. I t  is true that the first 
pai-ty cannot apparently recover rents from the cultivators that; 
fell due after Isb July 18S6, when the Assam Land and Revenue 
Eegulation cnme into force, because she is not registered under 
that Regulation but only under Regulation V III of 1800.—Brojo 
Ifath Chmvdhry v. Birmoni Singh Monipuri (1). Still she 
is able to sue for rents that were due on the 30th June 188(5, 
and so she had the legal right to recover rents for two yeare 
when these proceedings commenced. The second party had no 
such right at all. So far, therefore, aa this right to recover rents 
is an index of title and of possession, i t  certainly li^s Avith 
the first party and not with the second party. The fact of non­
registration under Regulation I  of 1886 is not, I  think, tanta? 
mount to an absence of possession, which is clearly something 
more than the legal right to recover rents due from cultivators, 
I  have shown that such a right does vest, to some extent, in thg 
first party, and I  do not think that I  should be justified in the 
circumstances to proceed to atfcaohment of the two pergimtifths,,

“ I t  is admitted that, when this case was instituted, the first par(y 
was the sole registered proprietor; that a ll auits for or agaimJ

15 Oalo., 527.
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the Bijni estate were carried on in her name ; that she paid the isso 
Goverament revenue on the estate and the local rates ; that, a b h a t b s - 

prior to February 1887, all the. business of the estate was 
managed by her alone, she appointed and dismissed the officera 
of the estate, issued parwanas in her own name and bearing her 
own seal, and that the name of the second party did not enter into 
any of these proceedings, and that she alone wag in receipt of 
rent from the ryots; also, that when these proceedings commenced 
she was in po.'?session of the Rajbari, of all the moveable pro­
perty left by the deceased Eaja, and of all the old tahsil cufcch- 
erries of the estate. The second party set up her right to exclusive 
possession in February 1887, and without doubt many of the 
ryots went over to her and paid her rents and presented her with 
nuzzurs; but these I’yots had up to that time been payivg rent to 
the first party and the first party has never acquiesced in the 
change. All kinds of disturbances arose in consequence of the 
l̂ubversion, as far as it went, of the existing order of things; so 

that such possession, as the second party obtained, cannot be 
called a peaceable possesion.

*' On behalf of the second party the contention is raised that 
she and the first party were joint proprietors; that they were 
actually joined as one party in the case under s. 145, Criminal 
Procedure Code, of Empress v. Chandra 2^amyan Suhha (first 
party) and Rani Hidhessctri Debi and Rani Ahhnyessari Debt 
(second party) ; that therefore the second party had a joint interest 
in all the lawsuits in which the Estate was concerned ; that all 
collections of rent were made on her behalf jointly with the first 
party; that in fact the first party was acting merely as manager or 
head of the family, and that she cannot be presumed to have been 
acting in her own sole interest or to have a sole interest in the 
estate; and that, therefore, the possession of the second party was 
a lawful and proper possession, and it is immaterial whether the 
first party acquiesced in it ,or not.

“ Onthe other hand, there are the facta already referred to in 
support of the position that the first party , was the sole proprietor ; 
and it maybe stated that the first party has always admitted the 
second party’s interest in the estate to the extent of a right to 
maintenance out of the-funds of tĥ s estate, but she has never
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1889 admitted the position that the second party is a co-sharer. The 
point was not raised, and was not in issue in the case of Ghandra 

BAKi Dkbi ji^arayan Subha above referred to, and so it cannot be taken to be 
ShjdW  res judicata. The two Eanis were at that time living amicably 

SA«i Debi, gQ a,s the younger Rani’s claim to maintenance
went of course she had an interest in the estate. I t  is quite 
probable that the elder Rani and her advisers never supposed 
that the fact of the two names being joined as one party would 
ever give rise to a claim of co-ownership. Of course there is 
the .well-known presumption of Hindu law that the status of a 
Hindu family must be presumed to be joint till the contrary is 
proved, but in this case the family is that of a Raja. The regis­
tration of name was effected by the Bani Sidhessari as Pat 
Rani. She alone has been recognised by Government as the 
proprietor of the estate. She has for years appeared before the 
public in that capacity and Rani Abhayessari has, so to speak, 
been a mere outsider. In view of all these circumstances, I  am 
unable to presume that the interest of the second party in the Bijni 
estate was that of a co-owner, and I  cannot find that she had any 
right to possession as against the first party. To sum up, the posses­
sion of the first party has been disturbed by the second party, but 
that disturbance of possession has not hoen acquiesced in by the 
first party, and I am not bound to recognise the sort of disposses­
sion that has taken place. But even if the second party has acquir­
ed partial possession, as indicated by the enjoyment of rents paid 
by cultivators, I  cannot find that the second party has any title. 
I  find that eo far as rents are concerned, the first party was in 
possession exclusively up to February 1887 ; that she alone was 
in possession on the date of the institution of these proceedings so 
far as the right to recover rent at all may be disputed between 
the parties, that is, she alone could recover the rents that fell 
due before the 1st July 1886. I  also find that so far as recogni­
tion by Government and the payment of Government dues, the 
possession of the Rajbari and of all the old tahsil cutcherries are 
an index of possession, the first party was in possession when 
these proceedings commenced.

" Lastly,! may say, that the fact of ryots of the first party goiug 
over to the second party, without the consent arid against the will
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of the first party, does not constitute an adverse possession, that laaa 
as the first party never acquiesced in this attornment of her ryots 
her possession never in fact ceased.— {Sarbananda Basu Mozv/m- x. 
cZar V. P m n  Sanliar Roy Ohowdhuri. (1.)” baw^Dkbi.

Rani Abhayessari Debi, the second party, being dissatisfied 
with that order, accordingly applied to the High Court, under s.
439 of the Criminal Procedure Code, to send for the record 
and to set aside the order upon numerous grounds the nature of 
which appear sufficiently for the purpose of this report in the 
judgment of the High Court,

Upon this application a rule was issued which now came 
on for hearing.

Mr. Woodroffe, Mr. Evans, Mr. M. M. Ghoss, Mr. A. M. Bose,
Baboo Durga Mohun Dass, Baboo Ambika Charan Bose, Baboo 
Boikanta Nath Dass, and Baboo Chandra Kanto Sen, for the 
petitioner.

The Advocate-General (S ir O. C. Paul) Mr. H, Bell, Baboo 
Iswar Chunder ChuckerbuUy, and Baboo Kretanto K u tm r  Bose 
for the opposite party.

The nature of the arguments advanced at the hearing of the 
rule appear sufficiently for the purpose of this appeal from the 
judgment of the High Court (MiTTER and Macphekson, JJ.) 
which was as follows:—

This rule arises out of a proceeding under s. 14s5 of the 
Criminal Procedure Code instituted in the Deputy Commis­
sioner’s Court of Goalpara, between the two Ranis of the late 
Koomood Narain Bhoop, Baja of Bijni.

I t  appears that the aforesaid Raja died on the 9th March 
1883, when the second party, junior Rani, was about 19 years of 
age. The elder Rani, the first party, was allowed by the authori­
ties to assume management of the estate left by the Raja, 
which consisted of two very extensive pergunnabg^ vie,, Habra- 
gh^t and Khotagh^t, comprising over 300 villages. I t  is admitted 
that the first party remained in sole possession of the said two per- 
gunnahs from the death of t%e Raja to the month of February 
1887 by receipt of rent from the tenants of the said pergunnahs.

(1) I, h, R., 15 Calc,, 527.
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1889 The second party ]ived in the liajhari with the first party till 
ABHATEsr August 1886. About that time there having arisen a serious 
SABI DJtBi difference between the two Ranis, the aeoond party left the 
S h i d h e s -  Eajbari.

SAKi EBi. alleged by the second party that the first party, for
certaia reasons to which it is not material in these proceedinga to 
refer in detail, has no title to the Eaj, which, by the law of 
inheritance, vested in her alone upon the death of the late Raja.

I t  is farther alleged by the second party that she, being alone 
entitled to the whole Raj, took measures from the month of 
February 1887 to assume exclusive possession of the aforesaid 
two pergunnabs.

On the second party attempting to take possession of the two 
pergunnahs, the first party made an application to the Deputy 
Commissioner of Qoalpara, to institute proceedings under s. 145 of 
the Criminal Procedure Oodo, alleging that there was a likelihood 
of a seriou.? breach of the peace in couaoquence of the endeavours 
of the amZas of the juaior Rani to collect rents forcibly from 
the tenants. The statement regarding probability of the breach 
of peace was oonflrmed by many police reports. Thereupon 
the Deputy Commissioner instituted the present proceeding on 
the 23rd of May 1887.

The second party moved this Court on the 28th May 1887 
to set aside the order of the 08rd May, on the ground that there 
was no valid reason stated in it for initiating proceedings under 
s. 14)5 of the Criminal Procedure Code. A rule was issued by this 
Court upon that application, but it was discharged on the 28th 
June 1887 on the ground that, upon the materials then before 
the Court, there was nothing to show that the Magistrate had no 
authority to take proceedings under s. 145 of the Criminal Pro­
cedure Code.

On the 19th July 1887 the parties filed their -writteo state­
ments. The second party in her written statement, amongst 
other things, alleged that she had instituted a civil suit regard­
ing the Raj, and that on her application, dated the 15th July 
a rule "had been issued upon the first party to show cause ■why' 
a Receiver should not be appointed to collect the rents and other­
wise manage the estate left by the late Raja, She further
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stated that she "was iu exclusive possession of almost whole 1889 ,
of the Perguunahs Habraghit and Khotagh4t, the tenants having a b h a t b s -

of their own accord and without anj coercion paid rent to the baeî Djsbi

am lw  appointed by her.
, I t  appears that the rule regarding tha appointment of a 

Receiver was disposed of by the lower Court by an order 
appointing a Receiver as prayed for by the second party.
Against that order an appeal was preferred to this Court. The 
Deputy Commissioner being of opinion that the appoiiitnaent 
of a Receiver would do away with the necessity of the continu­
ance of this proceeding, by an order dated 13th of August 1887, 
suspended all further proceedings in it till the disposal of the 
appeal against the order appointing a Receiver. But the appeal 
not having beeu heard, in consequence of frequent applications 
for postponements and the parties having in the meantime 
attempted to collect rents, the Deputy Commissioner on receipt 
of police reports of the likelihood of a breach of the peace 
occurring, by an order dated 7th of May 1888, directed tha.t the 
case under s. 145 of the Criminal Procedure Code, be proceeded 
■with. Agaiiiat that crder tha second party made an applieation. 
to this Court on the &6th May 1888. About that time, tha 
second party also made another application to this Court praying 
that the proceeding, under s. 145 of tha Criminal Procedure Code 
be wholly set aside, as she bad instituted a regular suit for the 
establishment of her title to the Raj. Both these applications 
were unsuccessful and this Court directed the Deputy Cpm  ̂
missioner to proceed Avith the trial of the proceeding under 
s. 145 of the Criminal Procedure Code.

The proceedings being resumed, both parties cited numerous 
witnesses to prove their respective allegations of posaesslô i, over 
more than 300 villages. But the Deputy Commissioijer being 
of opinioQ that it was the intention of the Xiegislature that.^ pro­
ceeding like this, instituted for the maintenance of peacej shpuld 
be speedily termiuatedj declined to e;i:amiQe wore a litaited 
number of witnesses on each .side. He decided on, the .evidence 
taken by him in favo îr of tha first party. , This rule was issued 
on the application of the second party to set aside the order of 
the Deputy Commissioner ofGoalpara on various grounds.
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1889 The questions argued tefore us, and which in. our opinion are
abhates. sufficient to dispose of this rule, are as follows 
BABr dbbi jfsi—That a single proceeding under s. 145, Criminal Procedure
Shidhbb- Code, was not intended to be applicable to a case' like this in 

SAM dbbi. question of disputed possession related to more than
300 distinct villages.

Sndly.—That on the date fixed for the filing of written state­
ments, the second party was desirous of adducing evidence to prove 
that there was no likelihood of a breach of the peace, but such 
evidence was illegally excluded.

Srdly.—That the lower Court acted illegally in declining to 
examine more than a liinited number of witnesses on the question 
of possession.

In dealing Vith these questions it is to be borne in mind that 
the inquiry, if it had not been limited in the way in which it 
was limited by the Deputy Commissioner, would have lasted 
for a very long time, and would have been extremely expensive 
to both parties. That in all probability the civil suit would 
have been decided befoi’e the termination of this proceeding. 
That even if it had been decided before the disposal of the civil 
suit, very little advantage would have beea gained thereby, as 
the decree in the civil suit would have made the decision on 
the question of possession quito ineffectual.

I t  seems to us, therefore, that even if it be established'that 
the lower Gourb’s action in excluding evidence was illegal, it 
woiild by no means follow that we should be justified in exer­
cising our revisional powers on the ground of illegality.

But apart from this consideration the objections noticed above 
are not, in our opinion, such as would warrant our interference 
with the order of the lower Court.

With reference to the first two objections, it is sufficient answet 
to them, that in more than one application, which was made 
by the second party to this Court, in order to set n.aida th^' 
proceeding of the lower Court, these objections were not taken, 
and the last order made by this Court directing the lower Oourfc 
to proceed with the trial of this case precludes her from raisin'g 
them now. It has been decided by this Court, that a ppc* 
ceeding under s. 145 is not limited to disputed possession



betweea parties in immediate occupation of a tangible immove- 1889 
able property, but is intended to apply where the disputed abhatisb- 

possession consists of receipt of rent from tenants in actual sam^Debi 
possession. That being so, we cannot limit its operation by Bh id h e b . 

any rule which would depead upon the area of the property m 
dispute.

I t  remains now to notice the third objection. I t  seems to 
us that, having regard to the admission made by the second party, 
that the first party was in possession of the two disputed per- 
gunnahs till the month of February 18S7, by receipt of rent 
from the tenants, it would nob have affected the decision of the 
case at all, if it had been established that the second party, as 
alleged by her, had succeeded in inducing the tenants of almost 
the whole of the pergunaahs Habragh^t and KhotaghS,t “ to 
attorn to her by payment of rent to the officers appointed by her 
between the month of February 1887 and the following month 
of May, when the present proceeding was instituted.” Such pay­
ment of rent for a short time would not amount to dispossession 
of the first party.

In this view we are supported by Sarbanavda Bam  Mozunidar 
V. Pran Sanlcar Jioy Ghowdlmri (1).

We are, therefore, of opinion that this rule must be discharged, 
and it is accordingly discharged.

H. T. H. RuU discharged,

ORIGINAL CIVIL.

VOL. XVL] OALODTTA SERIES. S23

Before Sir W . Comer Petheram, Knight, Chief Jaiiice, and iVr. Juatiee TFilsan.

GOPAL CH U N D ER SREBMANY ( P laintiff) o, HEBEM BO CH-ONDBR i 889
HOLDAR AND oTHKBs (Dbfbndamts).* JKereh IS-

Mortgage—Prioriti/ of mortgage—Intention of preserving a prior seourity 
presumed—Mortgagee— Moi'tgagor,

Oa the 29th November 1882, E  mortgaged to the plaintiff his one-third 
share in a house and garden to secure Ks. 1,000 with interest at 12 per cent.

On the 3rd January 1884, 3  mortgaged hia one-third share' in the same 
house to a third person to secure Es. 1,000 with interest at 18,per cent.

® Original Civil Appeal, No. 29 of 1888, against the decree of Mr, Justice 
Trevelyan, dated the Zlat of August 1888.

(1) I .L .E . ,  16 Calc., 627.


