1911
[
CHUFNL
Tan
9.
SIRISHAN
Sinae.

1911
Janwary 3L,

436 THE TNDIAN TLAW REPORTS, [ VOL. XXXIIL

helow as the proportionate share which the ex-proprictaty rights
should bear to the mortgage debti is orroneous.  We dismiss the
appeal with costs.

Appeal dismissed.

Before Sir Jolha Stanley, Kuight, Chinf Justive, and My, Justive (triffin.

REHRI SINGH anp ormers (PnatNrorda), o, CLIUNNT LAT: 4D ANOTHER

(DBrogoANTs).*

Tinde  Taw—Mibakshare—Txnt family propesly—Rurtyege by father—
Song not made partios to swit for sale on morlguege-=Sale under the
deorea—Suit by sons to redenm their tnisrests.

Where ancastral proporty helouging to » joint Hindu family has beon sold
in exccution of & dopros for salo on a morbgago oxcertod by tho fathor, the sons
cannot maintain asuit for redemption of their interests in the properly sold upon
the ground solely that thoy had nob boen made parkios to the suib of the mor-
gagec, nov is thoir posibion. affested hy bhe fact that the austion purohaser is
the mortgages. Debi Singl v. Jiw Bam (1), sl Singh v, Pelandar Singh (2)
and Balwant Singh v. Aman 8ingh (3) followed, Ram Praged v. Man Mokan
(4) dissonted from, Ram Nath Rai v. Lackhman Rui (5) roforred Lo,

Tug facts of this case were as follows 1

One Man Singh executed a usufructuary mortgage of certain
property on the 15th of February, 1864, in favour of one Bhim
Ben, who was the ancestor of the respondents,  Subsequently, on
the 10th of February, 1878, he executed a simple mortgage of the
same property in favour of Bhim Sen. Again, on the 1ith of
Fe.bl.'uary, 1878, he f.zxefcuted a simple mortgage in favour of one
Bijai Pal Singh, Bijai Pal Singh instituted a suit on foob of liia
mf)rbgage and oEtjamed o decree for sale against the sons and
Wld.OWB of bjlzm Singh on the 29th of February, 1884 In exe-
cution of this decree the property s sold on the 20t of Decem-
ber, 1888., tio Ram Lal, a son of Bhim Sen. The sons of Bhim
Sen obtained & decrae .for sale on fool of their mortgnge of the
10th .of’ Februifry, 1878, on the Uth of June, 1885, aud at a sale
he%d in execution of that decreo purchased the property. Tho
suib oub of which this appeal has arisan, was instituted by the

* reeand Appaal No, T00 of 1903, Irom a desres of 11 'I‘v RBudl ' "". -
of Aligarly, duted the Yih of Apeil, 1005, condnuing o docre - Ihstriet Juiye
8haf, Bubordinate Judge of Ali:;;wh, de(;ﬂ the l:t‘xi:{lgf lit:'}) L(ifx);;l;i':ﬂlu?){zulmnmM
(1) (1902) L L. R, 45 AL, 3L () (Ll L ¥, &
() (1905) LL K, 99 ALl 18, (8 (1900 1. L B0 AL 6
(5) Weekly Notos, 1899, p, 97, ' o A5,
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plaintiffs appellants, who are the grandsons and one great-grand-
son of Man Singh for redemption of the mortgage of the 15th of
February, 1834, In their plaint the plaintiffs refer also to the
mortgage of the 10th of February, 1878. They do not anywhere
allege thut Bijai Pal Singh, who obtained & decree on foot of
the mortgage of the 10th of February, 1878, had any notice
of the interests of the plaintiffs-at the time of the institution of
the suits by them for sale on foot of their mortgage.

Both the lower courts dismissed the suit. The plaintiffs there-
upon appealed to the High Court,

Munshi Gulzari Lal, for the appellants.

Mr. B. E, O Conor and Munshi Gokul Prasad, for the
respondents,

Sraniey, C. J,, and GriFFiN, J.—The weight of authority
militates against this appeal. The facts are these :=~One Man
Singh executed a usufructuary mortgage of certain property on
the 15th of February, 1864, in favour of one Bhim Sen, who is
the ancestor of the respondents. Subsequently, on the 10th
of February, 1878, he executed a simple mortgage of the same

property in favour of Bhim Sen. Again, on the 11th of Febru--

ary, 1878, he executed a simple mortgage in favour of one Bijai
Pal Singh. Bijai Pal Singh instituted a suit on foot of his
mortgage and obtained a decree for sale againsi the sons and
‘widows of Man Singh on the 29th of February, 1884, In exe-
cution of this decree the property was sold on the 20th of Decem-
ber, 1888, to Ram Lal, a son of Bhim Sen. The sons of Bhim
Sen obtained a decree for sale on foot of their moxtgage of the

10th of February, 1878, on the 9th of Juune, 1835, and at a sale .
held in execution of that decree purchased the property. The

suit out of which this appeal bas arisen, was instituted by the
plaintiffs appellants, who are the grandsons and one greaf-
grandson of Man Singh for redemption of the mortgage of the
155k of Webrunry, 18G4,  In their plaint the plaintiffs refer also

to the mortgage of the 10th of February, 1878, They do mnot

any where allegé that Bijai Pal Singh, who obtained a decree on

foot of the mortgage of the 10th of February, 1878, had any

notice of tho interests of the plaintiffs at the time of the institn-
tion of the suits hy them for sale on foot of their mortgage. .
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Both the lower courts have dismissod the plaintiffy’ claim,
This uppeal has, thorefore, been proforred, and the oonbention of
the learned vakil for the appellunts is that in view of the decision,
of this Court in RBum Prased v. Man Mohown (1), they are
entitled to ranintain thelr suit.  Me ’Conor, on belalf of the
respoudent, reforred ug to several deeisions of Lhis Court which
are inconsistent with the ruling in tho case of Ham Prasad v.
Man Mohan.

In Debi Singh v. Jiw Bumn (2) a0 Kull Boneh of this Court, of
which one of us was a member, held that where property belong-
ing to a joint [indu family has been sold by auction in execu-
tion of a decrce obtained upon a wmorigage of such property
executed by the father of joint family, it 1y open to the sons to
sue for the recovery of their shares in the property so sold, if they
were not made parties to tho enitin which the decree againgb
their father was obtaived, provided that the morigagee had «t
the time of suit notice of their interests in the property, bu
that their suit must be based upon some ground which under
the Hindu law would free them from liability, a3 sons of a
Hindu joint family, to pay their f1ther’s debts and thab, a sale once
having taken place, the sons ' cannot succeel in a saib to recover
the property sold upon the sole ground that they were not made
parties to-the original suit.

Again, in Lal Singh v. Pulundar Singh (3) a Bench of (his
Court, of which one of us was also a mewber, held that where

ancestral property of a joint Hindu family has been sold in

execntion of a decree upon a mortgage oxecuted by the futher,
no suit for redemption of tleir interest is maintainable by the
sons upon the mere ground that they were noli made parties
to the suit under the decree in which the ancestral property
was sold.

Again, in the case of Balwant Singh v. Awman Singh (4),
our brothers TuppaLt and CmAding held, following the ruling
in Debi Simgh v. Jire Rum, (5), that after asale of joint family
property in execation of a decros pussel npon a workgage
executed by a fisher his sons are noh entitled o sue io recover

F) (1908) I To. R., 90 AlL, 956, (3) (1905) T, L, R, 98 All,, 182
2) (1902) LL R, 25 AlL, 214, (4) (1910) L L R., 88 All, 7.
(6) (1902) I L. R, 46 AlL, 914,



- ¥0L. Xxx1IL] ALTAHABAD SERTES, 459

their shares in the properly merely on the ground that they
were nob parties to the suit brought by the n.o.tgagee. In this
case, CHAMIER, J.; in his judgement observes that ¢ until Decem-
ber, 1907, ttere was an utdisturbed current of authority to the
effect that after a sale of joint family property has taken place
in execution of a decrce pa'scd upon ‘a mortgage made by a
father, the sons are not entitled tosue 10 recover their shares
in the property ” upon the gronad mentioned above, and thab
“they cannot sue to redeom the property or tleir interest in the
property merely upon that ground.” Thelearned Judge further
remarks that the same rule was followed ¢ whether the auclion
purchaser was. a stranger or was the morigagee,” ’

The only cnse to which we have been referred which lends
colour to the contention of the learned vakil for the appellants
is the eage of Ram Prasad v. Man Mohan (1)- In that cac
Ammarxand Karamar Husax, I #in asuit in wlich the
morigagees under & markgage of joint fmmly Lroperty, execuled
by the father alone had sued for and obtained a deciee foc
foreclo-ure, the sons and grandsons not having been made parties
to the suit, althongh the mortgagees had knowledge at the time
of the institution of the suit that there were tons and grand o:s
jointly interested with the mortgagor in the wortgaged property,
held that the cons and grandson: were nob precluded from
instituting & suit for redemption, The learned Judges, in
cormenting upon the deci:ion of the IFull Bench in Debi Singh
v. Jie Rawm (2), directed attention to the fact thut in that cae
the cons sued to get back from innocent purchasers their thare
of the family estate, and they refer to passages in the judgements

58 showing that slress was laid upon the fact that the plaintiff -

wished to oust innocen strangers.

It appears to us thab the fact (hat the defendants in that case

were strangers was nob a governing factor in the case. It seems
to us to be iminaterial whether the purchaser atasale is a
stranger, or is the mortgagee himself. We may point out also
that the learned Judgoes who decided Ram Presad v. Mam
Mohan (3) laid siress o the fact the defendants had krowledge
(1) (1008) I, I, B, 30 All, 256,  (2) (19( 2) 1, L. R, 25 AL, 214,
(8) (1908} I. L. R., 80 AlL, 266,
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of the plaintifs’ interest and did not make them parties to the
suit for foreclosure. As to this we may observe that it lay upon
the plaiotiffs seeking to redcem to allege and prove that the
defendants who purchased at a.ale in execution of a decree,
had notice of the plaintiff's® interest .

In Ram Nath Raiv. Lachhman Rai (1) it was held by
StracHEY, C. J., and KxoX, J., that wkere sons in a joint Hindu
family come into court seeking to gret rid of the effect as against
their interests in the joint family property of a decree on a
mortgage executed by their father obtained in a suit to which
they were mnot made parties, the burden of proof lies on them
to establish that the mortgagee, when he brought the swit, had
notice of their intercs's in the mortgaged property. ln the
present case the mortgagors do not allege that the debt contracted
by their ancestor, Man Singh, wasa debt contracted for any
immoral or illegal purpose. They do nobt allege that the
plaintiffs in the mortguge suits in which the property was sold
had notice of their interests, and there was no evidence adduced
to establi-h that they had any such notice. Under these circum-
stances and view of the weight of the authorities of this Court we
think that there is no force in this appeal. We dismiss it with

costs,
Appeal dismissed.

Before Mr. Justice Siy George Knox and M. Justice Banerjs.
PIRBENI SAHAY axp orEERS (DErUNDANTs) v. GOKUL PRASAD anp
ANOTHER (PLAINTIFIA.)®
Act (Local) No, III of 1001 (TUnited Provicccs Land Reveuve Aci), section
2383(%)—~Parti?con—Land belviging to plaintiffs’ mahal allotted to defen-
dants and a different plot to, plaiiteffs—Civl and Revenue Courts~Juris-

dtetion,

By a mistake of a partitionamin a plot belonging to the defendants was
allotted to tha plaintiff and two plots Lclonging to the plaintiff were allotted
to the defendant. Ileld that no suit would liein a civil court to rectify this
error, Kishan Prasid v. Kadher Mal () distinouished,

TaE facts of this case were as follows :—

The pla‘ntiffs brought a sut for a declaration that they were
the owners and in poss. sion of ce rwin plots numbered 43 and 42.

= Iirst Apgeal No. 92 of 1910 from an order of Banke Behari Lal Subordi-
nate Judge of Mainpuri, du.c1 the 31s% of August, 1910, ’

(1) Weekly Notes, 1899, p. 27, (2) Weckly Notes, 1900, p. 11.



