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1911 below a*3 the proportionateHharo wliich the ex-|>yf)priofcjiry rights 
should bear to the mortgage dobfc is cw'oaooas. 'Wa (IbmiHs the 
appeal with costs.

Afp&dl dismissed.

JSefim S ir John K n igU t Q h w f Jtislue, nml iffr, Chiffiiu
IvEHKI SIN GH  A.HD OTHana (l.' îvA.iNTiiPi'a), v. CHIJNHt L A Ii A»n iNOiHiSB 

(DSFISHWANrH)/'"
Eindii h j fa th e r---

&ms not: tnaih parties ill stdt fa r  snln on uni&f ihn

^gcree-'Bnit hy /tons t»  redem iheif inierests.
Whore aiicoatral projjocliy bolotiging to a joinl. H intia fam ily has beon Bold 

ia oxocutioti o! a doccoa for s'llo oa a inorlgago oxooukHl by tlio fa tte , tho soaa 
canuot maintoin a 8ui.ii for rodoraytiion o£ tlioir mtQi:o8l.8 ia tliQ propocty Bold upon 
the gcouad solely thiit thoy had not hoen miwlo patWos to tlxo suit rf the mort* 
gageo, nor iB fchoii* i)o4ifcion affoctecl 1iy 6Iio facsi that tho auofcioitt pw ohaser fe- 
tho moEtgagoo. Dehi 8bigk v. Jin Ham (1), Iml Bingh (2)
and JSalmnt Singh v. Atmn 8ingh (8) Mlowod, Mam Vms’Ut y. Man Mohan, 
(4) dissonted fi’ora. Mctm Nath Mai v. Ximhlman Jlid (5) rc;l'c!ci-0d Lo.

The facts of fchia case -wer© followsB 
One Mat! Siagh executed a asufruotuary mortgage of certaiji 

property on the 15th of February, 1864, in favour of one Î him 
Sen, who was the ancestor of the rfcspondentn, Sub;jC(|uontly, oa 
the 10th of Pebruary, 1878, lie executed a simple mortgage of the 
same property ia favour of Bhim Sea, Again, on the Hth of 
J’ebruary, 1878, he executed a simple mortgage in favour of one 
Bijai Pal Siogh, Bijai Pal Singli instituted a Hiiit on foot of hia 
mortgage aiid obtained a decree for sale against thy son's and 
widoTvs of Man Singh oa the 29th of Fabrutu-y, 1884 la  oxe« 
cution of this decree the property wa.> soil oa the 20th of Decem­
ber, 1888, to Earn Lai, a son of Bhim Sea. Tiio sons of Bhim 
Sea obtained a decree for sale oa foot of theif mortgug© of tin© 
lOth of Pebniary, 1878, oa the 9th of June, IS85, aucl at a ials 
held Id executioa of that decree purchased ths property. Tbo 
suit out of which this appeal has arisati, was iasfciteted by the

SuiJJid Aj)i>,::il N.;. 700 Ml' liHjS, ;i ducroM ..f i i, J. |
s i AiU'/l, IVud, (rJUuaititiK det'frn of Muhainnitttl
Shaft, Bubocdinato Jiulgu of Aligjirh, diit,(3il Uio 2ixd of HyiJtuiaber, iy o 7

(1) (1902) I L .K .,  5i!jAlL, 2M. (.1) I  ̂ ,,|j4n «
(3) (1003) l,t .B .,a 8 A ll,.l!lil. (4) m S ) I . L  B .;80A i MS 

(S) Weekly M oil, 1899, p. W , ’



1911plaintiffs appellants  ̂who are tLe grandsons ancl one great-grand­
son of Man Singh for redemption of the mortgage of the 15th of —  
February, 18o4. In their plaint the phintiffs refer also to the S in g h

mortgage of the 10th of .February, 1878. They do not anywhere Ch t o k i

allege th:it Bijai Pal Singh, who obtained a decree ou foot ol 
the mortgage of the lObh of February, 1878, had any notice 
of the interests of the plain bills atj the time of the institution of 
the suits by them for sale on foob of their mortgage.
- Both the lower courts dismissed the suit. The plaintiffs there­

upon appealed to the High Court.
Muushi Qulmri Lai, for the appellants.
Mr. B. E, 0 ’ Conor and Mtmshi Qohul Brasad, I qi the 

respondents.
, Sta n l e y , C. J,, and Grifm n, J .~ The weight of authority 

militates against this appeal. The facts are these One Man 
Singh executed a usufractaary mortgage of certain property on 
the 16th of February, 1864, in favour of one Bhim Sen, who is 
the ancestor of the respondents. Subsequently, on the 10th 
of February, 1878, he executed a simple mortgage of the same 
property in favour of Bhim Sea. Again, on the 11th o f Febru- ‘ 
ary, 1878, he executed a simple mortgage in favour of one Bijai 
Pal Singh. Bijai Pal Singh instituted a suit on foot of his 
mortgage and obtained a decree for sale against the sons and 
'widows of Man Singh on the 29th of February, 1884. In  exe­
cution of this decree the property was sold on the 20bh of Decem­
ber, 1888, to Ram Lai, a son of Bhim Sen. The sons of Bhim 
Sen obtained a decree for sale on foot of their mortgage of the: 
loth ol February, 1878, on the 9bh of June, 1885, and at a sale „ 
held in execution of fchati decree purchased the property. The 
suit out of which this appeal has arisen, was instituted by the 
plaintiffs appellants, who are the grandsons and on§ great- 
grandpon of Man Singh for redemption of the mortgage o f the 
15iAi of February, 1804. In their plaint the plaintiffs refer also 
to the mortgage of the lOth of February, 1878. They do n ot, 
anywhere allege that Bijai Pal Singh, who obtained a decree on 
foot of the mortgage of the 10th of February, 1878, had any 
notice of the interests of the plaitftiff's at the time of the institu­
tion of the suits hy them for sale on foot of their mortgage.
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i_93_i Botih the lower courts lia?a clismKsod tho plamfcifH'’ claim.
TMs appeal baa, thoroforej been preforred, anil tha oonteation. of 

SiHGn the learned vakil for llio appellants is t!iat in viow of the decision
GhtJhmi of this Cotirfi ia  Mam IMtstid v. Mmi Mokm  ( i) ,  they are

entitled to muintaia thoir suit. Me. O'CAmar, ou behal! of the 
respoudetil); rei:orred us to sevoral dociHiona ul' Uiin (Jourfc which 
are inGoiisistonti with tho riiliiig in tho cme of FfMCid v.
Man Mohan,

In  Lehi Singh r. Jia  Mwnh (2) a  F u ll Boiicli of this Courfci of 
which one of us was a meral)er, hold that wlioro property belong­
ing to a joint Hiiida family iias been sold by auction in execu* 
tion of a decree obtained upou a luortgago of auoh pi’operty 
executed by the father of Joint it la open to the sons to
sue for the reco^'ory of their shgres lo the property so soldj if they 
were not made parties to tho f-nit in which the decree agafiisfc 
their father WM obtained, that the, mortgnge&Jmd (ft
the time o f suit notice o f  ihair inter(^sU m  th& property, but 
that their suit must be based upon f.ome ground which under 
the Hindu law would free them from liability, fts sons of a 
Hindu joint faniily, to pay their f.ither’s debts and that, a sale once 
having taken place, the sons ' cannot succeed in a saib to recover 
the property sold upon the sole ground that they were not made 
parties to'the original suit.

Again, in Zal Bingh y ,  Pulandar Bingh (8) a Bench of this 
Court, of which one of m was also a member, hold that •where 

. ancestral property o! a joint Hindu family has beeu sold In 
execution of a decree upon a mortgage oxecutod by the father^ 
no suit for redemption of their interest is ixiainfeainable by the 
sons upon the mere ground that they wore not marie parties 
to the suit under the decree in which tho aaoestral property 
was sold.

Again, in the case of Balwmt Singh v* Ainan Bingh (4), 
onr brothers T o b b a l l  and CHAMfRR held, follr.vin^ i.hu ruling 
in Debt Singh v. Jin Ram (5), that aft.T a salo cd: joiiU family 
property in ©xeoation o f  a decree pâ 'sci I t!|juu a ruortgago 
executed by a liiiher iiis sona are uof; enf.if ied to .mio io recover

li)05) L h, l i ,  IIB A ll, 182. ,
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1911their shares in the properly merely on the ground bhab they 
wore not parties to the suit brought by the n.Oitgagee. la  this 
case, C ham ier, J., in his judgement observes tliafc “ until Dscem- I™ ?
ber, 1907j there was an, midisturbed current of authority to the chwhi
effect that after a sale of joint family property has taliea place  ̂ad. 
in execution of a decree pa'-sed upon, “a mortgage made by a 
father, the sous are not eotitled to fjue to recover their shares 
in the property upon the gronod meritioaed above  ̂ and that 

they cannot sue to redeem the property or their intereBb in the 
property merely upoa that ground.” The learned Judge further 
remarks that the same rule was followed whether the and ion 
purchaser was a stranger or was the mortgagee.’'’

The only case to which we have been referred which lends 
colour to the contention of the learned vakil for the appellants 
is the ease of Ram Prasad v. Man Mohan (1). In that ca © 
AlKMAJf-and Kaeamat JlTrsAi]!̂ ; JJ.^̂ in a suit in which the 
mortgagees under a mortgage of joint family property, executed 
by the father alone had sued for and obtained a dec] eo for 
foreclosure, the sons and grandsons not having been, made parties 
to the suit, although the. mortgagees had knowleilge at the time 
of the institution of the suit that there were Lons and grand:o:;^ 
jointly interested with the mortgagor in the mortgaged property, 
held that the eou3 and grandsons were not precluded from 
instituting a suit for redemptioQ, The learned Judges, In 
commenting upon the docii ion of the Full Bench in Vebi Singh 
V. Jia Mam (2), directed attention to the fact that in lhat ca e 
the E0E3 sued to get back from innocenb purchasers their thar© 
of the family estate, and they refer io passages in the jaSgemmts 
as showing that stress was laid upon the fact that the plaintiff - 
wighe4 to oust innocent stranger?,

B  appears to us that the fact that the defendants in that case 
were strangers was not a governing factor in the case. It seems 
to us to be immaterial whether the purchaser at a sale is a 
stranger, or is the mortgagee himself. We may point out also 
that the learned Judgos who decide<i JRam Prosctd v. Man 
Mohan (3) laid alrcss oa the fact the defendants had knowledge

(1) (190S) I, L. Bi, 80 Alh, 256. (2) (19C2) I. U P., 25 AU., 314.
(3) (1908) L D. B., SO All, 250.
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of the plaintiffs’ interest and did not make them parties to the 
suit for foreclosure. As to this we may observe that it lay upon 
the plaintiffs sleeking to redtem to allege and prove that the 
defendants who pureharied at a . ale in execution of a decree, 
had notice of the plaintiffs' interest .

In Bam Nath Rai v. Lachhrna'ti Eai (1) it was held by 
S t e a c h e y ,  C. J., and K n o x ,  J., that where sons in a joint Hindu 
family come into court seeking to get rid of the effect as against 
their interests in the joint family property of a decree on a 
mortgage executed by their father obtained in a suit to which 
they were not made Tpixttiea, the burden o f proof lies on ihem 
to establish that the mortgagee, when he brought the suit, had 
notice o f  their interests in the mortgaged property. In  the 
present case the mortgagors do not allege that the debt contracted 
by their ancestor, Man Singh, was a debt contracted for any 
immoral or illegal purpose. They do nob allege that the 
plaintiffs in the mortgage suits in which the property was sold 
had notice of their interests, and there was no evidence adduced 
to establi'h that they had any such notice. Under these circum­
stances and view of the weight of the authorities of this Court we 
think that there is no force in this appeal. We dismiss it with 
costs.

Appeal dismissed.

Sefore Mr. Justice Sir Ooorge Knox and Mr. Jnsfice Banerji. 
January 31. ^ClRBBNI S A lI il akd oihrb3 (Deiehdaktb) v. GOKXJL PKASAD and
------------------- ANOTHER (PtAINIII'ia.)*

A c t  {L ocal) N o. I l l  o f  (V n i te i  T rooi iCes L an d  Horeiiae A ci), section  
233(7i:)— V arti*ion— L an d  leh/i.giag to p la in tif fs ' maJial a llotted  to d efen ­
dants and a d ifferen t p lo t to^ ^lah d lffi— C ivil and Meoenue C ourts-^Jurit- 
diction .
By mistake of a partition amin a plot belonging to the defendants was 

allotted to tha plaintiff and two plots belonging to the plrdntifl were allotted 
to the defendant. Held that no suit would lie m a civil court to rectify this 
error. KisTian Frasid  v. Kadher Mai ('?) disfir^uished.

The fac‘ 3 of this case wore a,., follows :—
The pla-'ntiffs brought a sû t for a declaration that they were 

the owners and in posso .sion of certain plots numbered and
* First Appi’ al No. 92 of 1910 from an order of Banke Behari Lal Subordi­

nate Judge of Mampuri, da .ci the 31st of August, 1910.
(1) Weekly Notes, 1839, p. 27. (2) Weekly Notes, 1900. p. 11.


