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Before Sir John Stanlay, Knight, Chiaf Justice, and My, Justics Grifin.
OHUNNI LAL (Deruspant) o, SIKISUAN SINGI 4ND oTines
(Prazzarers), ¥

Mortgage— Mortgags of siv land—Lurchase of propriviary vights by

mortgages—Suit for redemplivn—dmosnt payabla by murtyngor.

After a usufruotpary mortgago of cortuin e lands tho morigages ab an
attetion sale in oxcoution of a sunple monoy deeree purchased the proprickary
rights in the mortgaged property, tho mor'gagor besoming an ex-propriotary
tenant, On a swt for rolompt on bomyg heought, Aeld that the mortgagee, baving
himself broken up the integrity ot his seeur.ly, could not bo permutied to onst
the whols burden of the dobt upon the ex-proprietary vights, Uisheshar Dial v.
Ram Surup (1) referred to.

Trs tacis of this cuo wers as follows

Certain plots of sir lund were mortgaged with possession by
the plaintiffs’ancestor to thie delendan's ancester in 1831 for
Rs. 1,300, In 1888 the zamindari rights, including the sir, wero
sold ab auction and purchased by the defendant, The plaintiffs
sued for redempuiou of the mortgage. ‘The firat conrt held thai
the effech of the sale was to leave the ex-proprictary rights of the
plaintitfs linble for part only of the mortgage deby, and allowed
them redemption on payment of a proportiouate pari of the mort-
gago money., The lower appellate court upheld that decision.
The defendant appealed.

Mr. B. E, O’ Ovnor (with him Mnnshi Qobul Prased), for
the appellant, contended that on sale of proprietary rights in the
sir the mortgage atiached to the mewly-acquired rights of ex.
proprietary tenancy and a new secuxity having beon substitubed
the plaintiffs could not redecm oxespt on payment of the entire

~ amount of the mortgage money ; Sham Das v. Bulul Bibi (2).

Munshi Gulzari Lal, for the respondents, submitted thut the
rights of an ex-proprietary tonant were part and parcel of the pro-
prietary rights which under the law were secured to a person who
lost his sir land ; Bhawani Prasad v. Ghulam Muhammad, (3).
The principle applicable was that laid down in Biskeshur Dial v,
Ram Sarup (1). :

SranLey, C. J., and GpreFiN, J.—This appes] arises out of
& suib for redemption of a mortgage made in 1881 by the
utgo of Aighh, dad tho 100 o] Novirspons o, ooy Ao

igggummmd Bhafi, Subordiniie Judgo of Aligarh, daled the 26th of Jenuary,

(1) (1900) I. L. R, 29 AIL, 984, (3) (1002) L T, It, 94 AIL, 58
| '(8) (1895) T, L. R., g ' B8
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plaintiffs’  predecessor in intercst, By the mortgage in
suit certain specified plots, aggregating an aven of 191
bighas, were mortgaged as securily for the lcam of Rs. 1,300.
The lands were described as the sir holdings of the mortgagor.
~In the year 1888 the defendant, appellint in this Courb, at an
auction sale in execution of a simple money deeree, purchased
the proprietary rights in the property in suit. The pla'ntiffs
in this suit eeck to redeem the mortgage of 1881. The courts
below have repelled the contention of the ‘defendant appellant
that the whole burden of the mortgage debt should be thrown upon
the ex-proprietary rights now held by the mortgagor. They
hold that the mortgagor’s ex-proprietary interest was still liuble
for a share of the mortgage debt proportionate to the value of
the ex-proprietor’s rights vested in the mortgagor. The first
court held that the plaintiffs should pay one-fourth of the mort.
gage money in order to redeem the ex-proprietary tenures, The
lower appellate court npon appeal by the defendant has in its
decree affirmed decision of the court of first instance,
The gronnd taken in appeal to this Court is that after the
sale in 1888 of the mortgagor’s proprietary rights in the property

in suit the burden of the mortgage debt continued upon the rights

which «till remained to the mortgagor, namely, his ex-proprieiary
rights in the land forwerly held by him in the sir. The conten-
tion advaneed on behalf of the appellant is that there has been
merely a substitution of security.

It appears to us that the view taken by the courts below
is a correéct one. What was mortgaged in the year 1831 was
the mortgagor’s right as proprietor in the mortgaged property
and further his rights {0 occupy the plota specified in the mortgage
a8 air holder. In theyear 1888, the defendant, appellant to this
Court, acquired at auction sale, the proprietary rights of the
mortgagor. Thedefendant appellant has by his own act broken
up the integrity of his security. He cannot now be permitted fo
cast the whole burden of the mortgage debt upon the remainder
of his security. The puncxple of the ruling in Bisheshur Dial
v. Ram Sawrup (1) is applicable to the present case. It
has not been shown to us that the amount aesessed by the court

(1) (1899) I, L R., 92 AlL, 284.
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helow as the proportionate share which the ex-proprictaty rights
should bear to the mortgage debti is orroneous.  We dismiss the
appeal with costs.

Appeal dismissed.

Before Sir Jolha Stanley, Kuight, Chinf Justive, and My, Justive (triffin.

REHRI SINGH anp ormers (PnatNrorda), o, CLIUNNT LAT: 4D ANOTHER

(DBrogoANTs).*

Tinde  Taw—Mibakshare—Txnt family propesly—Rurtyege by father—
Song not made partios to swit for sale on morlguege-=Sale under the
deorea—Suit by sons to redenm their tnisrests.

Where ancastral proporty helouging to » joint Hindu family has beon sold
in exccution of & dopros for salo on a morbgago oxcertod by tho fathor, the sons
cannot maintain asuit for redemption of their interests in the properly sold upon
the ground solely that thoy had nob boen made parkios to the suib of the mor-
gagec, nov is thoir posibion. affested hy bhe fact that the austion purohaser is
the mortgages. Debi Singl v. Jiw Bam (1), sl Singh v, Pelandar Singh (2)
and Balwant Singh v. Aman 8ingh (3) followed, Ram Praged v. Man Mokan
(4) dissonted from, Ram Nath Rai v. Lackhman Rui (5) roforred Lo,

Tug facts of this case were as follows 1

One Man Singh executed a usufructuary mortgage of certain
property on the 15th of February, 1864, in favour of one Bhim
Ben, who was the ancestor of the respondents,  Subsequently, on
the 10th of February, 1878, he executed a simple mortgage of the
same property in favour of Bhim Sen. Again, on the 1ith of
Fe.bl.'uary, 1878, he f.zxefcuted a simple mortgage in favour of one
Bijai Pal Singh, Bijai Pal Singh instituted a suit on foob of liia
mf)rbgage and oEtjamed o decree for sale against the sons and
Wld.OWB of bjlzm Singh on the 29th of February, 1884 In exe-
cution of this decree the property s sold on the 20t of Decem-
ber, 1888., tio Ram Lal, a son of Bhim Sen. The sons of Bhim
Sen obtained & decrae .for sale on fool of their mortgnge of the
10th .of’ Februifry, 1878, on the Uth of June, 1885, aud at a sale
he%d in execution of that decreo purchased the property. Tho
suib oub of which this appeal has arisan, was instituted by the

* reeand Appaal No, T00 of 1903, Irom a desres of 11 'I‘v RBudl ' "". -
of Aligarly, duted the Yih of Apeil, 1005, condnuing o docre - Ihstriet Juiye
8haf, Bubordinate Judge of Ali:;;wh, de(;ﬂ the l:t‘xi:{lgf lit:'}) L(ifx);;l;i':ﬂlu?){zulmnmM
(1) (1902) L L. R, 45 AL, 3L () (Ll L ¥, &
() (1905) LL K, 99 ALl 18, (8 (1900 1. L B0 AL 6
(5) Weekly Notos, 1899, p, 97, ' o A5,



