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1911 Before Mr. Justios Richords and My, Justice Tudball,
January 26, SHEORAJI (Dumexpant), «. RAMJAS PANDE axp ommung (Prarsrrrns.)®
i Aot Wo. I of 1877 (Specifie Boliof Aol), scetion 42 indy Law—Toversionss =

Suit for declarativn of tillo—Causs of action— TVl mede by Hindu widow

in possasgion-—Tamitation,

D, a separated Hindu, snd hiy sou A died in 1891 on {jo same day, the
father dying fivst, A’s son, 8 M, diel & wook Intor, loaving his mother H and hig
grandmother M. Tha propocty wag then rocended in the names of M and H; but
M got possession, and in 1908 oxeoutod o will in favour of hor daughter 8, The
revergioners of D brought a suit in 1908 for n declaration that the will would have
no effoct on their raversionary right, 8 sob up hor right to the property, ignoring
that of H, Held that oven during the lifolime of II, the plaintiffs were en-
titled o insbibuto o suib for o deolaration only undor the provisions of soction 42, '
Bpecific Reliof Aok,

Held further that the suib wag not bavred by limitation. Mubation of namoy
in M's favour was moro or Jess an equivooal act and might possibly have given a
oauso of action, buf whon in 1008 M specificaily doolarod that the heir to the
property was 8 and B horself assextod hor title, tho plaintifls acquired & cause of
aotion snificient to entitle them to sue, ,

Taz parties to this case were related in the wmanner shown in
the subjoined pedigree 1—

BHAGWAN' DAT (dead).

-

Ram Ghuxiib (doad). Dudh. Nath édead).
=Moti Bani (dead).

1 {
Bamjs Mahabir Ma’h‘adao
~ (plaintift), (plainiff). (&ea‘d).

Bindraban
(plaintift),

| !
Aprup (dead), Musammat
== Musammat Bhoorafi,
Hanga,

Sheonluumb'
(doad),

Dudh Nath, who was separated from his brother Ram Gharih,
died in 1891, and his son Aprup died later on the same day.
Sheomurat the grandson died a week later. Afler the death
of Sheomurat the names of Moti Rani and Hansa wers recordeil

* Becond Appeal No. 1009 of 1910, from a dooree K. I), Biwipson, Distiisl
Judge of Gorakhpur, dated the 80th of June, 1910, confirming » «'io]br.eo of :30];{“
Prasad, Bubordinata Judge of Gorakhpur, dated the Y8tk of May, 1900,



VOL. XXX ] ALLAHABAD BERIES, 431

in respect of the property of Dudh Nath. In 1908 Moti Rani
made a will, in which she declared that Sheoraji was the heir to
the whole property in dispute. The surviving members of the
other branch of the family of Bhagwau Dat theraupon brought
the present suit agking for a declaration that the will of Moti Rani
did not affecs the succession to the property after the death of
Hansa. The Court of firsh instance (Subordinate Judge of
Gorakhpur) decreed the claim and this decres was alfirmed in
appeal by the Distriet Judge. Sheoraji then appealed to the
High Court, the main ground of appeal being thati the plaintiffy
could not sue for & declaration so long as Musammat Hansa was
alive,

_ Munshi Haribans Suhai, for the appellant,

" The respondent was not summoned.

Ricaarps and TupBarn JJ., :—The following pedigree will
show the relationship of the parties:—

BHAGWAN |DAEI! (dead).

I
Raxa Gharib (dead). Dudh th é ead),
=Moti Rani {dead).

Rm‘njns Ma.hla.bit Ma.hlndeo
(plaintiff). (plaigtiff),  (dead).

Bindraban
{plaintiff),

] [
Ayprup (dead), Mussmmat
=Musammat Bheoraji.
Hansa,

Sheox!xumt
(dend),

The plaintiffs are the scns and grandson of Ram Gharib,
Tha defendants are Musammat Sheorsji and Musammat Hansa,
The court below finda that Rawm Gharib avd Dudh Nath were
separate, that Dudh Nath died in the year 1891, that his son
died next on the eamo day and that his grandson, Sheomurat,
died a week after, These findings of fuct are binding on usin
gecond appeal. After the death of Dudh Nath, Aprap and
Sheomurat, the names of Moti Rani and Musammat Hansa were
recorded. In the year 1908, Moti Rani purported to make a
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will declaring that Sheoraji was heir to the whole property in
dispute, The plaintiffs then sued, amongst other things, for s
declaration that the will did nob affect their reversionary righte.
Primarily the plaintiffs claimed actual possesgion on the ground
that the family was jeint, hub this has heen found agninet the
plaintiffs, The main question which has been urged in the
present appeal is as follows. Il Is said that, on the findings of
the court below, Musammat Hansa is entitled to possession of
the property according to Iindu Law for hex lifetime. Neithor
Moti Rani nor Mussmmat Sheoraji huve any title whatsoaver,
and accordingly M. Haribans Sulai, whilo admitting that
plaintiffs would be the heirs on the assumption that Musammat
Hansa was now dead, argues they cannot bring a suit fora
declaration of title against Sheoraji in respech of anything thai
sho hias done or put forward in respect of the property, so long
a8 Musammat Hansa lives. Section 42 of the Bpecific Relict

Ach is as follows 1o
“ Any person entitled to sny legal charactor oxto any right as toany pro~
porty, may instituto a suib against any porsen denying, or intorested to dony,
his title to such character or right; and the court may in its diseretion muke
therein a declaration that he is so entitlod, and the plaintiff neod nof in such
suit ask for any othor relief.”

The defendant, Musammab Sheoraji, who is appellant here,
in her written statement cxpressly alleged that Moti Rani was
entitled to the property as heir to her husband, Dudh Nath,
who was the last male owner, She claimed that ou the death of
Moti Rani she had become entitled to the proporty by right of
succession to her father, and that the plaintifts had no intercst
whatsoever in the property. This contontion necesarily includes
a denial of Musammat Flansa’s right to possession as the mothor
of Sheomurat. In our opinion the case, nnless there is good
authority, is just one of those cases in which a suit for deelaration
of tille is not only permissible but alsy desirable. Tt may be
that Musammat IHansa may live for a very long time. At her
death it would probably be oxtremely difficuls to prodsce the
evidenoc which was available when the present suit was intibuted,
There can be no doubt on the far's as found by the eourt below
and on tho allegation in the written stutement of the appellant
herself that she was a persor who was denying or at least was
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interested in denying the title of the plaintiffs as reversioners.
A passage from Mr, Mayne’s Hindu Law (7th edition, page S74)
is quoted in support of the appellant’s contention. The passage
is a8 follows s~m

¢ Buf the mere fach that strangers are affecting to deal with the property.
ag their own without actual dispossession of the intermediate estate . . .

gives no right of astion against them either for a declaration of title or other-
wisge,’!

It is argued that although the plaintiffs might have brought
a suit against Musammat Hansa, they have no right to bring
the suit against Musammab Sheoraji. In the present case, as we
have pointed out, the court finds that Moti Rani was in possession

after the death of Sheomurat, Having regard to the fact that’
the father and the son died on the same day and the grandson-
died within a week, the probabilities are that the fiuding is
correct: The life estate of Musammat Hansa has been ignored:

by Musammat Moti Rani, and it is quite clear that it was being
ignored by the appellant Sheoraji. She does not suggest from
the beginning to the end of the written statement that Musammat
Hanga had any right ov title whatever to the property. Under
these circumstances we are clearly of opinion that the plaintiffs
were entitled toinstitute a suit under the provisions of section 42
of the Specific Relief Act. '

"The only other point that is raised before us is that the suit is
barred by limitation. It issaid that when Moti Rani obtained muta-~
tion of names and entered into possession the plaintiffs’ right to
bring the suit so far as it is a suit under section 42 of the Specific
Relief Act arose, and as this was done in 1891, the suit is barred
by limitation. Inour opimion this plea canunot prevail. Mu-
tation of names was more or less an equivocal aet. It might
possibly have given cause of action,” bus we consider that when

in the year 1908 it was specifically declared by Moti Rani that:

the heir to the property was Sheoraji and when we alsofind
that Musammat Sheoraji herself .aseerted this -very title, the
plaintiffs acquired a cause of action sufficient to entitle them to
sue in 1908, In our opinion the appeal fails-onboth the grounds.
We accordingly dismiss it

Appeul dismissed,
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