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Beafore Sir John Stanley, Enight, Clief Justice, and Mr. Justios Banerfi. 1911
MUBARAK-UN-NISSA (Durenpsnt) v. MANSAB HASAN KHAN ixp Junuary 26,

AxoruER (PLaneirss).®
Muhammadan law —Dower—~Agreemeont letween husbaud and wife as fo
satisfaction of wife’s dower—Construction of ducument—Mortgago—' Mahehad”
A Mohammadan made over to hig wife, to whem o dower .of Rs, 1,25,000
was due, certain property. In tho deed of {rangfer ib was stipalated (1) that
the wifo wag to take possession of the properly in licw of her dower and onjoy
the usufeuct; (2) thab tho propovly was to vovert to the hushand if tho wife
predecensed him, tha dower debb boing deomed Lo have boon discharged ; {3) that
if the hushand preleceased the wifo the property was to become hers absolutely,
Held that the transnotion was noither & mortgage by conditional salo nor a
mahabat, bub the wife obtained o right to enjoy the usufruoct during her hushand’s
lifetime, with tho possibility of the interest devoloping into full ownership if the
husband predeceased her,
Tae following pedigree shows the relationship of the

parties i

HAMID HASAN RHAN,
——— - l
Mahmud Hasan Masnad Hason Khan=: Mahbub Hagan
Khan, Mubarak-un-nissa, Khan,
defondant 1, ]
' Mansub Hasan
Khan, plaintiff 1,
g = 1 ']
. |
Mawlud Haasn Maomnun Hosan  Maujud Hasan Maghud
Khan, Khan, Khan, Hasan Khan,
defendant 4. plaintiff 2, defendant &§. Qefendant 6.

Masnad Hasan Khon transferred certain properties to his
wife, the appellans, by a deed of tasjia-nama, dated 1he 22nd of
September, 1883, in which he admitted that Rs, 1,25,000 was

due to her as dower. The lasfia-nama provided :—

“ That the property shall bo put in possossion of the wife in lieu of the
_dower debt with tho conditions that duving her lifobime sha shall collect and
enjoy the profits of all the propeijies in licu of the dower-debt ; that if she dies
hofora the hushand thoe dower debb shall be devmed paid up, no mattor whatovor
porlion thereof is realized by thab time; lhat the dower dabt being deomed as
sabisfiad, tho propertivs shall vavert to the hushand ; that in such & onse'the wifels.
possossion shall be deomed {o ho {onoe under) a bil makis theka; l;hgstv%hjelém‘i;nul, .
mond of this lease and the satisfacbion of the debt shall be deemed from that time;
in tlo ynae of the wile's deails in which she may make the last collestion bafore
“hor death of any porbion of the profits from any proporty ; and that if the hug.
pand dios before tha wifo the properties shall hba owned by the wifein lieu of

* Brst Appeal No;. 332 of 1907 from a decree of Aé}ml Behari, Subordinate
Indge of Shahjshanpur, dated the 9th Soptember, 1907,
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the dower debt romwining due b that time, no mablor whalover amount it may
be, and the husband’s proprictary rights shall hecome oxtinet,”

On the Tth of April, 1892, both hushand and wife exccuted-«
deed whereby a greater portion of the property comprised in the
tasfie-nama was declared to-bo wagf. Tun the yeiur18H8 Masn:d
Hagan Khan inherited some property from his mother, which,
along with some other property, passed into the hands of the wife
as the result of a compromise between the two, by which the wife
was to hold the property affected on the terms of the lasfia-nama
of 1883, except that a life intcrest was given to him. On the
15th of August, 1903, the husband and wife executed a fauliat-
nama appointing defendants 2 and 3 as mutawallis of the waqf
property after the death of the wakifs, On the Oth of September,
1908, Masnad Husan Khan executed a deed of relinguishment
in favour of his wife by which he relinquished lhe life interest
reserved to him under the compromise, in favour of his wife.
Masnad Hasan Khan died on the 1st of March, 1905, This suit
was brought by the plaiotiffs respondents for their share in the
property left by Masnad Hasan XKhun at his death, on the allega-
tion that the deed of wagf was invalid, and thab the dower debt of
the appellant bad been satisfied out of the usufruet of the proper-
ty. The lowor court allowed the claim, holdi g the possession of
the widow to be one analogous to that of a mortgagee. It
further held that the waq/ was an invalid one, exoecuted chiefly {o
defeat the claims of the heirs after the death of Masnad Uasan
Khan, The defendant appealed. '

The Hon'ble Pandit Sundar Lal (with him Maulvi Muhim-
mad Ishag), for the appellant ;-

Masnad Hasan Khan did not leave any estate af the time of
his death. By the tusfic-nama of 1883 in case of the death of
Masnad Hasan Khan the trancaction was to De trealed as a sale
of the property comprised in the decd in licu of the amount of the
dower that might happen {o be due them, Tt wasan orlinary
econtract, and asa vosult of that the properly beeame the wife’s
absolutely af the time of the hushand’s death. Agiin, both the
hasband and wife joined in exeenting a waqf of the whole of the
zamindwi property fo: cortain purposes, They supplemented
this waqfnama by the faulint-nama of 1903, The waqgf is quite
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valid zlfﬁﬂddthe herrs have no [right to claim a share in the property
thus dedicated to pious uses. Thirdly, when the property subse-
quently acquired by Masnad Hasan Khan was made the subJect
of arbitration proceedings, the award only reserved a life intorest

to the husband, and as he effected & deed of relinquishment with

reference to this and what had not formed part of the waqf of
1892, there was nothing left in him which the heirs could elaim.
On principle there i3 no difference between this snd an ordinary
sale. Kither had: the chance of enjoying the property free in
cage the other died. In a conditional sale the main objeet is the
payment of money. Itis not so here. As to the waqf, it isa
porfectly valid one. The fach that the executant wanted to
deprive their nephews is no axgument against the validity of the
deed of waqf. A good portion of the property has been endowed ;
Raleloolw, Swhid v. Nuseecrudeen Swohib (1), Delroos Bamoo
Begum v. Nawab Soyad Asghar Ali Kham (2), Nicamudin
Gulam v. Abdul Gafur volad Moinudin (3), Muzhurcol Huq
v. Puhraj Ditarey Mohapattur (4), Mahomed Ahsanulla
Chowdhry v. Amarchand, Kundw (5), Deoki Prasad v. Inwit-
wllah (6) and Luchmiput Singh v. Amir Alum (7).

There was nothing to prevent the wiqifs from including the
small items for the support of their family, A waqf in favour
of a whqif’s children is held to be valid by some writers,

The Hon’ble Pandib Motz Lal Nehrw (with him Babu Durga
Charan Banerji and Maulvi Ghulam HMugjtaba), for the respon-

dents.
The deed of 1883 created a usufructuary mortgage by way of

conditional sale, The essence of a usufructuary mortgage is that

possession is security for the debt and not the property itself. A
wsufructuary mortgagee has no right to bring property o sale. Ir
a creditor is to pay himself out during his lifesime, it would not
prevent the transaction being s moxtgage. - The pzxrbles cOuld’
make its termination depend on any contingency they liked, It
could not be anything else. Both parties retained their life
“interest with the expecbancy of an absolute interest in the event -
%é% QOALL R, 830, 0L (005010 TR e

3) (1888) L. L. R, 13 Bom,, 964, (6) (1892) 1. L. R., 14 AL, 875,.
( } (1882) L. R. 9 CGalo,, 176,

59

1911

MUBARAR~

UR-NISSA
P,
Mamsar
Hagax
Kuan,



1911

MouBARAR-

UN~NISHA
v,
MANEAB
Hagax
Keaw,

494 THE INDIAN LAW REPORTS, [vor. x%xx11].

of one surviving the other. Neither party, however, could
euforce his or her right till afbor the death of the ofher, Here
the case is stronger than that in Muwssumal Bebee Bachun v.
Sheikh Hamid Hossein (1). On the one hand there is a right to
rebain possession till payment—all that a mortgagee can do; on
the other there is a right to account—all thal o mortgagor can
claim. If the wife predeceased the husband, it was to be a
zar-i-peshgi lease. If he died before the wife, she was to remain
in possession., He did not part with his interest im presents.
He continued to be the owner of the property ; Khajooroeonissa v.
Rowshan Jehan (2).
Having regard to Mubammadan law the transaction was a
“ mahabat.”” Certain prineiples of Muhammadan law had to be borne
in mind, (i) A transfer or disposition im presentd made inhealth
(gift or sale o ¥ mahabat ) was valid, (i) A disposition which took
effect after death in whatever form, was a bequest and valid only to
the extent of frd if made to a stranger and not valid at all if made
toan heir without the consent of other heirs. (iii) A transfer in
prasents made on death-bed, had the same offect as a bequost,
(iv) A transfer for inadequate consideration was a ¢ mahabat,”
4u €, it was o sale to the extent of the property covered by the
consideration and a gift as to the excess. (v) Mahabat could be
so made as to take effect immediately or aftor death, (@) if imme-
diately and not made on death-bed, it was valid. (b) If after
death, or immediately, but on death-bed it was valid only as to
the property covered by consideration plus $rde of the excess ¢ if it
wag in favour of an heir it was wholly void. Horo the wife was
to become owner on death of husband in return for whatever was
left due to her of the dower debt. That balance eeuld bo in excess
of the value of property or fall short of it. Xu the former case
there was no “ mahabat”, and she took possession of the whole, in
the latter case it was a “ mahabat ” Hidaya—p. 268 (Printed at
the Haidri Press, Bombay) ; Kifays~—A commentary on Hidaya,
P. 2893 Durrul Mukbtar, Part v, p. 667 (msrgin), Chapter of
Emancipation in (mortal) illnoss ; Ruddal Mukhtar, p. €67 ;
Hidaya (edn. as above), p. 267 ; Builey’s Hidaya, Book 52, Chs
2, pp. 676, 685.

(1) (1672) 14 Moo, 1. A, 817, (2) (1876) L. L. B, 2 Oalo,, 184,
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- The gift here was void :~ Wilson’s Muhammadan Law, section
313, page 832, It was not a gift in prasenti, for the rights of the
wife were not to be complete till the death of the husband. Hig
case was that either it was a mortgage or a testamentary dis-
position : Sadad, Kasum v. Shaiste Bibi (1). Any disposition to
take effect after death was a testamentary disposition, There wag
no present gift : the husband continued in possession. . Ownership
was not to accrue to wife till his death. Even a sale for full consi-
deration was & testamentary disposition under Muhammadan law
if it took effect after death. But the Muhammadan law did not
apply to sales in India. The value of the transaction was to be
determined by ecircumstances as they prevailed at the time of
death, it would be a sale if there was any dower due and it would
be valid as the law governing sales was not Muhammadan law,
Butif the dower due wasless than the value of the property, it
would be a gift as to the excess and the Mubammadan law of gifts
would apply, provided, of course, it was to take effect after death :
Wilson’s Muhammadan Law, section 283, page 809 ;4bid,, section
285, page 8105 Bailey’s Mubammadan Law, page 651,

As to validity of the waqf ib was no substantial dedication of
the property. ~The Privy Council had decided that point. There
was no intention that interest should be paid, The case of Hamira
Bibi v. Zubeda Bibi (2) only placed dower debt on footing of an
ordinary contract, It did not award inberest in all cases of dower
debt.

The Hon’ble Pandit Sundar Lal, in reply se

The word used in the deed was _pgae (exchange). Property

went in exchange for the debt. The wifo acquired an interest in

the property which was equivalent to a right of present en-
joyment plus the right of ownership on death of the hus-
band. It was a sale of property liable to be defeated if she died
before him, ‘ : “

The question of * mahabat ” did not avise. A present inferess
would be given to the wife which would not be the caseina
“ mahabat.,” . o .

StaNLEY, C. J., and Baxeryr, J,,1~~The suit out of which this
appeal has arisen was brought by the plaintiffs respondents for

(1) X..W, P, H. O, Rop,, 1876, p. 818,  (2) (1910) L. L. R. 83 AlL, 182,
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possession of a share of certain property whichloriginally belong-
od to their deceased uncle, Masnad Hacan Khan. They claim as
his heirs the share to which they are entitled under the Muham-
madan law. They also pray for mesne profits,

Masnad Hasan Khan died on the st of March, 1903, leaving
him surviving as his heirs, the first defendant Musammat Muba-
rak-un-nissa, his widow, and five nophews, two of whom are the
plaintiffs. Itis common ground that the dower of Musammab
Mubarak-un-nissa was Rs. 1,25,000, and that this amount was due
to her. In order to provide for the payment of the dower, Mas-
nad Hasan Kban oxecuted a document in her favour on the 22nd
of September, 1883, by virtue of which she is admittedly in pos-
session of his estate. The construction of this document is the
prineipal question to be determined in this appeal. Whilsl it is
asserted in the plaint that the instrument was a lease granted to
Mubarsk-un-nissa for the realization of her dower and that she is
bound to surrender the property on her dower boing discharged, if
is urged on her behalf that she has acquired an absolute interes
in the property undor the provisions of the document. The plain-
tiffs allege that sbe has realized the whole amount of her dower
from the usufruet of the property, and they are thorefore entitled
o obtain possession of their shere.

- On the Tth of April, 1892, Mubaruk-un-nisss and Masnad
Hasan Khan jointly executed a deed of waqf in respect of a por-
tion of the property, and by o later deed of the 15th of August,
1903, they provided for the management of the waqf and appoin«
ted the 2nd and 3rd defendants as their successors in the office of
mutawallis. Tt is asserted by the plaintiffs that this waqf is
nominal and fetitious; that Masnad Hasan Khan continued to
be the owner of the property till his death, and that the waqf is
also invalid under the Muhammadan law.

Upon the death of Masnad Hasan Khan’s mother a referonae
to arbitration was made by him and Mubarak-un-nissa for the
setflement of their claims in regard to the property inhorited
from the mother, and au award was deliverad by the arbitrator
on the 10th of October, 1898, This was made a rule of Court on
the 30th of November, 1893. Subsequently, on the 9th of Sep-~
tember, 1908, Masnad Hasan Khan excouted & deed of relin-
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quishment in favour of his wife. These transactions are alleged
by the plaintiffs tc be fictitious and eollnsive and made with a
view to deprive them of the property.

The court below has held that under the instrnment of the
22nd of September, 1883, Masvad Hasan Khan made a wsufrue-
tuary mortgage in favour of his wife for the amouut of herdower ;
that the transaction was al least analogous to a mortgage; that
Mubarak-un-nissa was in ipossession in liew of her dower;
that the waqf is invalid and that the plaintiffs are entitled
to possession on paymeni of the balance of dower due to
Mubarak-un~nissa, It hasaccordingly made a deeres in favour of
the plaintiffs for possession of their share of the property (except
movables and house property, in respect of which they abaadoned
their claim), on condition thai they do pay to M nbarak-un-nissa
theix proportionate share of Ra. 43,482 which it has found to be
the balance of dower due to her.

The defendant, Mubarak-un-nissa, has preferred this appeal.
The plaintiffs have filed the conneoted appeal No. 21 of 1908
in which they question the correctness of the finding of the
court Lelow as to the amount of the dower due to the de-
fendant.

" The decision of this appeal hinges mainly on the construction
of the instrument, dated the 22nd of September, 18383, mentioned
above, That document was executed both by Masnad Hasan
Khan and Mubarak-un-nissa, snd the material portion of it is thus
translated :—

“In order to make arrangement for repayment of the dower
debt and to shake off the liability of the husband both in this and
the next world, the husband and the wife have made setilement
as follows ;—That is to say, all the propertics detailed below, now
possessed hy the husband, shall be put in the possession of the
wife in lieu of the dower debt, with the conditions that during
her lifetime she shall collect and enjoy the profits of all the pro-
perties in lieu of her dower debt; that if she dies before the hus-
band, the dower debt shall be deemed paid up, no matter what-
aver portion thereof iy realized by that time ; that the dower debt
being deemed as satisfied, the properties shall revers to the posses-
ston of the husband, that in such case the wife’s possession shall
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_ 1911 be deemed to be (one under) a bil makta theka (leage for a fixed
rosirar.  sum); thab the annulment of this lease and the satisfaction of the
DR-MESA debt shall be deemed from that time in the year of the wife's
Mavsar  death ab which she may make the last eollection before her death
%ﬁiﬁ of any portion of the profits from any properly; and that if the
hushand dies beforo the wife, the properties shall e owned by
the wife in lieu of the dower debt romaining due at that time, no
matter whatever amount ib may be, and the hushand’s proprietary

rights shall become extinch.”

The seope of the document is threo-fold : (1) the wife is to
take possession of the properly in lien of her dowor and enjoy the
usufruct; (2) the proporty is to pass to the husband, if the wife
predeceases him, and the dower debt is to be deemed to be dis-
charged ; and (8) if the husband predeccases the wife, sho is to be-
come absolute owner of the property, whatever may bo the balance
of dower due. Ibis claimed on behalf of the wifo that as her
husband is dead, she has acquired the absolute ownership of the
property. We are unable to agree with the court below in
the view thut n mortgage was offected. The property of
the husband was not made security for the wife’s dowoer,
and it wag not pledged' for the dower, The mere fach that
possession was delivered to the wife did not ereate an hy-
pothecation of the property for the amount of the dower.
This, in our opinion, is the effect of the decision of their Lord-
ships of the Privy Council in the case of Mussumat Bebes
Bachun v. Sheilh Hamad Hossein (1), and we do not think the
learned Subordinate Judge had correctly appreciated {it. Their
Lioxdships observed :— The claim of Mussamat Bebee Bachun
to hold the property to satisfy her dower cannot be founded upon
an original hypothecation of the estate for her dower=-for such a
righti does not arise under the Muhammadan Law as a conse-
quence of the gift of dower, nor was there any agreement on the
part of the hushand to pledge his estate for the dower.” In the
document before us we fail to find any provision which may be
construed to be & hypothecation or pledge of the property, The
luarned advocate for the respondent contends that the document
must be deemed to be & will, We caunoblaceede to this contention,

(1) (1871) 14 Moo, I, A, 874,
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There was no disposition of the property to tuke effect only after
the husband’s death. Nor do wa think the transaction was of
the nature of what is known in Mubammadan Law as muha-
bat. In our opinion the property was, by the instrument in
question, vestgd in Musammat [Mubarak-un-nissa in presenti in
lieu of her dower, subject to the condition that in the event of
her predeceasing her husband it should go to her husband alone to
the exclusion of her other heirs. It was a conveyance of the pro-
perby in lieu of dower subject to a contingency whieh has not hap-
.pened and to a condition the validity of which we are nob called
upon to determine. The interest created was, as Mr. Sundar Lal
aptly pub it, a right to enjoy the usufract of the property during
the lifetime of- the husband, which .wags to develope into full
ownership on the happening of a contingency, namely, the death
of the hushand in the lifetime of the wife. That contingency
having happened and the husband of Musammat Mubarak-un-
nissa being dead, she has become the absolute owner of the pro-
property, and the plaintiffs as some of the heirs of her husband
are not entitled to recover any portion of it from her,

In this view it is unnecessary to consider whether the waqf
created by her is or is not valid under the Mubammadan Law.
Even if it is invalid, the plaintiffs have no right to question it.

Furthermore by the deed of relinquishment executed by Mag-
nad Hasan Khan on the 9th of September, 1903, property of all
descriptions was vested in Mubarak-un-nissa. The plaintifis’ suib
must therefore fail.

We accordingly allow the appesl, set aside the decree of the
court below and dismiss the suit with costs in both eourts.

Appeal allowed.
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