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1911 Before Sir Jakn Stanley, Knight, Chicf Justice, and Mr. Justice Banerji.
Jansiery 45, EANTI CHANDRA MUKREEIT, (Poarsmrr) o AL-L-NABL AND orEIRS
T—— {DersNDany)®

Aet No. IV of A8BX(Trans or of Property Acf), section G—Transfar of
expectancy—Compromise beiween Fanduw brothers that property of a
brother duing wsthou! male issue should be divided amongst survivors.
~~Hindu law— Dayabhega-—ddministration—S8uit to enforcs administration
bond — Limitation.

Held that a provision in a family settloment whercby certain Hindu brothers
. divided the family property belonging to them amongst thomsolves and agreed that

upon the death of any one of them without mals issue his share should pasd to

the surviving brothers was neither in contravention of Hindu Law nor obnoxious
to the provisions of the Transfor of Properly Act, seclion 6(a), as being a transfor

of an expectant inlerost in proporly. Ram Nirunjun Singh v, Lrayag Stngh (1)

followed.

Held, also, that whoro tho assignes of & hond given by wn exccutor for the
due administration of the estate sues to onforee the bond, time dooy not begin
te run agamsh him neeessarily until the death of the obligor.

THE facis of this care were as follows:—

One Durga Shankar Bhattacharji was one of the axecubors
to the will of vne Musammat 8hib Kuli Debia. He obtained
probate from the District Judge of Benares on the 12th of
June, 1899, Ou the 2ist of June, 1599, an adwministration
bond was exceuted by Durga Shankar and the defondants, Syed
-Al-i-Nubiand Syod Shali Ta adduk Husain, as bis suretios for
the due adminisiration of the estate of Mu-mnmab Shibkali,
The plaintiff, who is the step-son of Musammag Shibkuli
eame into court alleging that the aisets of the deceased wer;
misappropriated, and comsequently the plaintiif had (o apply for
letters of administration with the copy of the will annexed
which were granted to him on the 16tk Angust, 1904, by the,
District Judge of Benares. Therefore the plaintiff applied for
assignméut of the administration boud, and the bond wag trang«
ferred to him on the 10th of April, 1907, The plaintiff brought
the present suit on the 16th June 1907, to recover from 4
presentatives of Durgs Shankar (who had since died),
brother’s nephew and widow, and also from the
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amount of the assets which had been misappropriated by Durga
“Sliankar.

* The District Judge of Benares decreed the plaintifi’s claim
as against the sureties and also agaivst the widow of Darga
-Bhaukar to the extent of R+ 4,801-8-0, but dismissed the suit
as against the brothers and nephew of Durga Shankar, on the
ground that they were neither the legal reprosentatives of Durga
Shankar nor in poscession of any of his property.

The plaintiff appealed against the decree of the court below
dismissing his claim as against the brothers and nephew of
Durga Shankar.

Babu Jogindro Nath Chaudhri (with him Dr. Salish
Chandra. Bamerji, Babu Sutye Chandra Mukerji and Babu
Surendra Nuth Sewn), on behalf of the appellant, contended that
the evidence on the record proved that the brothers and nephew
are in possession of the assets of the deceased Durga Shankar,
that the agreement of compromise, which was on the record,
and which was made the subject of a decree of court long before
the present suit was brought, in the course of a litigation between
Daorga Shankar and his brothers, provided that in the event of
the death of any of the brothers without male issue, his property
would devolve on the surviving brothers in equal shares, subject
to cortain conditions, and as Durga Shankar bad died without
male issue, his brothers and nephew ‘were his heirs and legal
representatives. IHe relied mainly on Rom Nirunjun Singh v.
Prayag Singh (1), and also on the definition of the words
“ logal representative’ as givenin section 52 of the Code of Civil
Procedure.

Dr. Tej Buhadur Suprw (with him Babu  Beni Madhub

Ghosh), on behalf of one of the brothers and the nephew of Durga -

Shanka » contended thet the provision in the compromise was
repugnant to (e Hindu law of succession and that ‘the- brothers
and nephow of Durga Shankar had not been propexly sued, ines-
much a3 they did not represent Durga Shankar's estate, He
further contended that the provision in the agreement of compro-
mise relied on by the plaintiff sprellant purjorted to be =

(1) (1881) L . R, 8 Cale,, 138,
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transfer of a mere expactancy and was in conbruvention of scetion
6 () of the Transfer of Pioperty Act.

'Bravuey, C.J., and Basgrgr J., :—This appeal arises undor
the following circumstances :—One Musammat Shib Kali Debia
of Benares made a will on the 11th of Junuary, 1891, aud therely
bequeathed her property for certuiu puiposes and appoinled rix
persons exceutors, She died ou the 8ih of April, 1697, and
thereapon an application for probate was made by one of the
executors, Durga Shankar, now deceased, and probute was grantod
to him on the 125h of June, 1899, On the 2lst of Junc, 1889,
an adminisiration bond was executed by Durga Shankar and the
defendants, Sy2d Ald-Nubi and Syed 8hah Tasndduk Huain,
a8 his sureties for the due administration of the estale of Musam-
mat Shib Kali Debia, In this bond the exceutants undertook
responsibility for the due administration of the estate by Durga
Shankar, and it was provided by it that the obligation under the
bond was fo remain in force until Durga Shankar had discharged
the duties of the administralion of the estato, Durgn Shankar
did not administer the asse(s as he had undertaken to do, but
misappropriated them, and in consequence the pluintiff, who iy
the step-son of Musammat Shib Kali Dobia, applied for letlers
of administration. of her estate with the will annexed, and such
letters were granted to him on the 16th of August, 1904, e
further applied to the Distriet Judge for an assigniient of the
administration bond executed by Durga Shankar and his vureties,
and this bond was trausferred to him on the 10th of April, 1907,

The cuib out of which this appeal Iins nrizen was then institated
by the plaintiff to recover from the representatives of Durga
Shankar, including his widow, and also from the sureties, e
amount of the as ets which had been misappropriated by Darga
Shankar.

A defence to the suit was filed hy beth the surelivs and alro
by Bishnu Shankar, one of the Lrothers of Dargn Shankur,

The court below decree I the plaintifi’s cluim as against the
sureties and also as against tho widow of Durgs Shankar
to the extent of Ry, 4,801-8-0. The dewree was pasend agninst
the defendants 1 and 2 as suretios anly and as nguinst the wilow
of Durge Shankar as bLis Liir, Tho clsim wns dismissed as
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against the defendants 8—6, who ave three of the brothers and
a nephew of Darga Shankar,

This appeal has heen preforved by the plaintiff, and the
contention put forward on his behalf is that the court below

was wrong in dismissing the suit as againsi the defeudants,

81t06. Thetwe defendants, as we have said, aro the brothers and a
nephew of Durga Shankar, and Liability is sought teo be fixed on
them by reason of the following facts. DPrior to the 11th of
October, 1890, Darga Shankar anl his brothers and a nephew had
disputes in regard to family property. They entered into a
compromise whereby the ancastral properiy was divided between
them and this compromise was subsequently embodied in &
decree. Oune of the torms of the compromise was that if Durga
Shankar or any of his brothers should die without leaving male
issue, then the sirviving brother would by division in equal
shares take possession of and enjoy and appropriate the share of
the person so dying. Durga Shanker having died without male
issue, the allegition of the plaintiff js that his share of the
property comprised in the aforesaid compromise and decree
passed to his brother and nephows and that the defendints, the
brothers and one of the nephews of Durga Shankar, are actually
in possession of Durga Shankar’s shave of the family property.

To the written statement of Rishnu Shankar it is denied
by him that he is in possession of any property left by Durga
Shankar, He states that afier the death of Durga Shankar
he, along with the other members of the family, paid debts due
by Durga Shankar and had been paying Rs, 25 per mengem to
the widow of Darga Suankar, namely, the defendant, Musam.-
mat Sarojini Debia, for her maintenance; and he put forward
‘the defence that if any portion of the property possessed- by
him were considered to be of the estite of Durga Shaukar,
"having regard to the above factshe could in no wise be held
responsible to pay the amount claimed. -

The surety Al-i-Nabi wvas examined, and he in: Mg evie
dence, - which has not been controverted, alleged that ‘the
property which- belonged -to Durga Shankar was still in -the
possessmn of his heirs, vamely,” Bhikari Shankar,” Bishnu
Shankar, Sarat Shankaw, and Addiya Shenkar, his brothers,
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and Musammat Sarojini Debi, his widow. This evidence wus,
as we have said, not controverted, and it shows that tho property
of Durga Stankar did pass under the compromise wnpon his
death into the hands of his brothers.

The question, then, for our delermination is whether or nob
the court below ‘was right in exempting the lrothers and
nephew, defendanis 8 to 6, from the operation ol the decree,
Tt is contended on iheir bebalf that the provision in the com-
promise which provided that on the death of any brother
without male issue his share shall go to the other brothers is
repugnant to Hindu Law being repugnant to the ordinary rule
of succession to property and that the defendants 3 to 6
have not been properly sued, inasmwuch as they do not re-
present Durga Shankar’s cstabe. Tt iy said that tho partios are
governed Ly the Dayabhaga School of law and that the widow
of Durga Shankar is his heir, and, as such, entitled to the estale
of Durga Shankar. 16is further contended that the provision
to which we have referred above purports to be a transfer of
a mere expectancy andis in eontravention of section 6 (&) of
the Transfer of Property Act. We are of opinion that therc is
no force in this contention. Durga Shankar was not dealing
with an expectant interest in property. He and the other
parties to the agreement of compromise were dealing with the
property, which at the time belonged to them, and we are .

-unable to hold that a provision, whereby, upen a family

seftlement, such as this was, brothers agreed that upon the
death of any of them without male issue thoe share lo which hLe
should be entitled, should go to the other hrothers, is in
contravention of Hindu Law, or chnoxious to the provisions of
the Transfer of Property Act.

This case is very similar to the cuse of Lum Nirunjun Singl,
v. Prayag Singh (1).  In that case two of four brothers had dig
putes in regard to the property of sheir father, They entered
into a compromise for themselves, and one of them also ag
guardian of his two minor hrothers, wherehy it was agreod thut
with the exception of cerlain trush proporty the estate of their
father should be divided equally letween the four brotliors,

(1 & Le Ry 8 Cudey 188,
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with this provision superadded that “if any of the brothers

should die without any issne, then the surviving brothers .

should succead to hig herilage in equil shares, nome of them
having any claim or contention againgi the other on the seore
of commensality or joint tenancy.” It wus contended in thab
case thal this provision was repugnant to Hinda Law and
could not therefore be cenforced, MrrTeER and MAgLEAN, J7J,,
held thal there was nothing in the Hindu Law which made such
an agreement illegal. The provision in the pregent ¢uee is
similar {o that which wuas considered in case just cited, and
we see no good roason for disagrecing with the views of
the learned Judges who decided it. Defendants 3—86 ought
not, therefore, to have been exempted from liability as rc-
presentatives of Durga Shankar,

It may be that they have not received any portion of the
assets of Durga Shankar, and it may be that they will not
recover any portion of his assets; but if this De so, they will
not be damnified by the decree which we propose to pass
against them, These defendants are ieprosentatives of the
decessed Durga Shankar within the meaning atiached to
that term by the Code of . Civil Procedure. A representative
menns & person who in law represents the estate of a deceas.
ed person and includes any person who infermeddles with
the estate of a .doceased person, Section 52 of the Code
prescribes the mode of execution of a decree aguinsi such a
representative, A plaintiff bas a right to suwe the representa-
tives of his deceased debtor and to obtain » decree against
them, althongh ib is nob proved that assets have come into
their hands, Lt is sufficient to prove thab there are assets of
which they sy become possessed. In this case the exist-
ence of assets is not denied, We, therefore, upon this quesuon,
~ overrule the decision of the court below.

- The only remaining question is raised in the connected
eross appeal. ~ Xi is am appeal on the part ofone of the sure-

ties, Syed Al-i-Nabi, and the only grouncl of ‘appeal which

has been pressed before us in-argument is the first, namely,
that the suit is bime-barred, The contention of this defen-
dant is that one of the provisions of the bond was that an
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inventory should be exhibited within a certain time, and that
on a breach of this condition of the bond time began to
run a3 against the sureties and the suit is time-barred. We
do not think that the date on which one of the conditions of
the bond was broken is the starting point from which limita«
tion is to be caleulated in 2 easo such as the prosent in which
the plaintiff’s case is that Darga Shankar ‘in his lifetime failed
to administer the assets of the dcceased. The bond itsclf,
a3 we have pointed out, expressly provides that the obligation
undexbaken in it was to remain in force until Durga Shankar
fulfilled the duties of the administration of the cstate, pro-
bate of which had heen granted to him, Durga Shankar
died on the 12th July, 1903. Time did not begin to run
against the plaintiff until his death, and six years did not
elapso between the date of the death of Durga ‘Shank&r and
the bringing of the suit.

The appeal therefore of Syed Al-i-Nabi must be dismissod,
We vary the decree of the court below, and we give a decree
to the plaintiff for R+ 4,80(-8-0 against the defendants 1 and
2 as suveties, to be satisfied hy them jointly and severally,
and against the defendants 8—7, to be satisfied out of any
assebs of Darga Shankar which bave come to or may hore-
after come to their hands. The costs ol this appeal will bo
borne by the defendunts 8—6, Those lefendants and defen-
dant No. 7 will bear their own costs in both conrts. In other
respects we affirm the decree of the court uelo“. ‘
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