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be precluded from disputing its correctmess, This section would
no doubt justify the application which has been made if it were
applicable to Privy Council appeals, but in our judgement it is not
applicable to Privy Council appeals, Such appeals are dealt with
in section 109 and following sections, It is further, we think,
manifest from the language of section 108 that section 105 does
not apply to Privy Council appeals.
For these reasons we reject the upplication, but without eosts
a8 the respondents are not represented.
Application rejecied,

Before Sir Jokn Stanley, Enight, Clisf Justice, and Mrs Justice Banerji,
GANGA RAI axp orgess (Derenpants) v, KIRTARATH RAIL ixp OTRBRS
(Poarxmirgs.)*
HMorigage—Redemption~—Right to redoem ons of Two propsriies separately
moriguged.

Two persons mortgaged cortain property in 1879, In 1883 one of the mart-
gagors executed a xortgage comprising in part proporty subject to the mortgage
of 1879 and in part other property im favour of the same mortgagees. This
latter mortgage contained a stipulation that the mortgagor would redeem it
before redceming the mortgage of 1879, Certain property comprised in the firgt
mortgage, but nob in the socond, was gold, and the purchasers sued for redemp-
tion of that morigage alone, Held that in the oircumstances they were not
precluded by the covonant in the scoond mortgage from redeoming the
firgt,

On the 6th of May, 1879, two persons, Ram Lakhan and
Ram Baran, executed a mortgage of certain [property in favour
of Bharose Rui, Ganga Rai apd Mahpat Rai. This mortgage
contained the usual covenant allowing the mortgagors to redeem
on payment in the month of Jethin any year. A portion of the
property comprised in this mortgage was afterwards sold to
Kirtarath Rai and others. In the year 1883 Ram Lakhan alone
mortgaged certain property—partly property other than that
comprised in the mortgage of 1879—to the same mortgagees.
That mortgage contained the following covenant :— First I (the
morbgagor) shall pay this money, and then the money horrowed
on the security of fields (i.e. the amount of the former mort-
gage).” The purchasers above referred to sued for redemption of

o wm;gc‘:::);d“‘zﬁcal No, 797 of 141€, {rem a deerce of Sri La), District Judge of
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1911 the mortgage -of 1879, but were rosisted upon the g ;gmund that it
Grmos B Was incumbent on them first lo redeem the mortgage of 1883,

v The court of first instance (Subordinate Judge of Ghazipur)
Kirrarara

Rar. - acceded to this contention and dismissed tho p}‘unmﬂ\a suite. On
appeal, however, the District Judge roversed this decree.  The
defendants mortgagees appealed to the High Court.

Mr. M. L. Agurwale and Munshi Parmeshar Dayal, for the
sppellants.

Babu Sital Prasud Ghosh and Dalu Balram Chandra Mukeri,
for the respondents.

Starrey, C. J. and Banenar J --’Uns appml arises under
the following circumstances. The ~uit is one for the redemption
of mortgage of the Gth of May, 1870, This mortgage was
exceuted by two persons—Ram Laklian and Ram Baran—in
favour of Bharose Rai, G inga Rai nnd Mahpat Rai. It contain-
ed the following provision, namecly, that * when in the month of
Jeth in any year the mortgagees puid the principal with Govorns
meut revenue paid by the mortgngoes, the property will be re-
deemed.” Portion of the property in this morigage was subses
quently sold to the plaintiffs by Ram Lakhan and by the heirs of
Ram Baran who was then devesnsed.  Having so  purchased
portion of the property, it is clowr that the pluintiffs would, under
ordinary ecircumstances, hoe entitled to redeem the mortgage,
Their claim, lowever, to rcdeem, was resisted by the appéllimss.
on the ground that a subsequent mortgage of the 24th of October,
1883, was executed, whereby the murlj,gugdr undortook, s it is
alleged, not to redeem the first mortgagb, until the mortgagor
had first redeemed the second mortgage. This second mortgage was
executed by Ram Lakhan Rai alonc and not by Ram Baran or hig
heirs, It also comprised different property from the property
comprised in the mortgage of the 6th May, 1879. On tarning to
this mortgage we find the following provision upon which reliance
has been placed by tho learned counsel for tho appellants, name.-
ly, “Fivsty I (the mortgagor) shall pay this money and ithen the
money borrowed on thesecurity of fields” (the fields repro: senting
the proporty compr ised in the first mortgage.) The contention is
that, in view of the provisions of section 61 of the Transfer of
Property Act, the plaintifis, who are purchasers of a portion of
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the property comprised in the first morigege, which was not
included in the gecond mortgage, are nob entitled to redeem the
mortgage of the 6th of May, 1879, until they firstredeem the
later mortgage—a mortgage with which they have no concern,
The conrt of first instance acceded to this contention and dis-
missed the plaintiffs suit.

On appeal the learned Disiriet Judge reversed the decision of
the eonrt hielow, holding that upon a true construetion of the agree-
ment in the later mortgage, it did not amount to a consolidation
of the two mortgages, but simply fixed the time when Ram
Lakhan would pay the amount of the second mortgage.

Weo entirely agree with tho lower appellate court upon the
view go adopted. By the second mortgage no charge whatever
was created upon the property comprised in the first mortgage,
This second morigage was exeouted by Ram Lakhan alone, and by
the undertaking which Ram Lakhan gave, he could not in any
way prejudice the rights of Ram Baran or his heirs., Moreover,
bhe dgreement is not an agleemenﬁ ‘whereby the mortgagor de-
prived himself or purported to deprive himself of the right to
redeem the first mortgage. It is simply an agreement on his

part to pay the money secured by the second mortgage first, and

then the money secured by the first mortgage. This is nothing
more than a provision fixing Qhe time for payment. There is no

agreement in the second moxtgage on the part of the mortgagor
 that ho would not be entitled to redeem the first mortgage, without
paying the money due under the second mortgage. Mr. Agarwala
strenuously relies upon the language of seation 61 of the Traus-
for of Property Act, but we think that he puts a foreed con=
struction upon that section. If we turn to the illustration to the
‘section, we get a clue as to the true meaning of it. The Jllustra-

tion is as follows :—

A, the owner of farms Z and ¥, mortgiges Z to B for Rs. 1,000. A after-
wards morlgages ¥ to B for Re, 1,000, making no stipulation as to any addi~
tional charge on 2. A may . institute » snit for the redemyption of the mortgage,

to 7 alone.

_Here, B Ram Lakhan and Ram Baran executed a mortgage of
one property, and Subsequenﬂy one of the mortgagors, Rem Lak-
hon alone, mortgaged separate properi,y, making no stipulation as
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to any additional charge on the first property. This illnstration
discloses the intention of the Tegislature in enacting scetion 61
and exactly meets the prosent easo. Therofore this ground of
appeal ig without force.

It is further contended that under the first mortgage the mort-
gagors agreed upon redemption to pay tho prineipal amount of tho
mortgage debt, togebher with any Government revenue which
might have been paid by the morigagees, und that the sum depo-
sited in court under the provisions of the Transfer of I'roperty
Act fell short of the amounb dne under the mortgage by o
sum of Ra. 25 ; which, it has been found, the mortgagess paid on
account of revenue. It is contended that in view of this fact the
mortgagors have a right to he deprived of the cosly of the
litigation., Weare unable to aceedo to this conlention.  The sum
is a very small sum and the mortgagors had no knowledge that
the morbgngees had paid this amount, Tn fact, in their state-
ment of olaim they alleged that no revenue was paid by the
mortgagess. On the other band tho mortgagees nssorted thap
they had paid a sum of Rs. 246 in respeet of revenue, whereas,
as a matter of fact, they only paid Ru. 25. Tn view of this we do
nob think that the oxder passed by the court below in the matter
of cost, was unreasonable.  We acoordingly dismiss theappeal with
aostbs,

Appeal dismissed,

e

REVISIONAL CRIMINAL.

Befors Mr. Juatice Sip Goorge Know and My Justice Kuraiat Hugain,
EMPEROR », KAMTA PRASAD.*
Oriminal Procedure Codo, seetton 470~ Brought under ho notive of tho
Court,’~ Judiclal proceeding *'—Decros on an @uwat@eeJurisdiclion.
Held that the words « hrought under its notieo " in section 496 of the Cri-
minal Procedure Code, are wide enough to cover an offiee which may have been
commibted in anether furum and on some provicus oceasion,
Held also thab o proeceding in which a comrd is asked {o pass & dooreo in
accordance with an award made with reforence to o pending suit cannoh be

raid fo be other than a #judicial prosseding ' within the moaning of the

*Civil Ravision No. 43 of 1910,
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