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of fche amoiittt decreed ant I diceob tliut the decree be drawn up 
ia the t0rm-3 of order X X X I V ,  rale 4  of the Code of Civil 
Procedure.

Dggtu mrierL

Sefare Sir John Simletji "KnigU  ̂Ghief Jtia Hce, and Mr, Jmtioi JSanerji, 
AHMAD HUSiTH anb othhes (AppMQiNTO) d. GS-OBIND EBISHHA 

KARAIN mti OTHBBs (Oppositb partis s.)*
Ciml Btoaedwe Code (1903), teotiom 105, 108, 109 ; ordsr X U ,  m  le S8 

—Bomand—' A ^ j i e a l O o u n o i l .
Meld that an order remanding a case to the lov?er appellate court passed by 

fho HigU Oaacb uaier ocdec XTjI, tula oE the Ooia of Oivil Procedure, 1908, is 
not appealable to His Majesty la Oouaoil. Forbes v. Ameer^om-nitaa Seffttm (I), 
Maliant IsJivafffar Budhgarv, Cauimama Amartang, (2) Saiijid MttsMr JSottein 

V. MmsamM jBodlm BiU (8) ani RadJm Kithan v, The Golleciot o f  Jaunpvr,
(4) reforrod to.

I h a amb lor ihe recovery o£ possession of cerbaia property 
the ooart of firtit iostaace held that the suit was "barred by the 
provisions of aecLion 43 of the Code of Civil Procedure, 1882, and 
diBmissol it. Thece was then an appeal to the High Court). 
The High Conrb held fchafc sectioa 43 of the Code was not a bar to 
the suit, and accordingly remanded the case to the lower court 
for a deoiaion on the merits. The present application was made 

N|or leave to appeal to the Privy Coanoil ^against this order of 
..-remand.

Dr. Tej Bahadur Bapru, for the applicants,
The opposibe parties were not represented.
SxANliBy, 0 . J. and B anjshji J.;—This is an application for 

leave to appeal to His Majesty in Council. The suit out of which 
the case has arisen was hroaght by the plaintiffs for lecoyery of 
possession of cerb lin property. It was held by the court of 
instance that the suit was barred by the provisions of section 
43 of the Code of Civil Procedure of 1882. But upon appeal 
to this CouL’t the decree of the court below was set aside 
and the case was remanded to tlie court below oa the ground that 
the suit was not concluded by section 43 of the former Code, and

* Apglioatioa for leave to appeal to the Privy Ooanoil, No. 36 of 1910.
Si\ /IfiGSi 10 Moo I. A. 346. (S) (l894) I. L. R.. 17 All, 112.
{2) (1834) I. L. B., 8 PoD?., 648. (4) (1900) L D. R., 23 All.. 220.
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1911 as the quesfeious of fact had not bean deter rained j the court; balow
AKMA.B ought} to re-adimib the suit and decide it on the meiits. From
H tjsaik this order of remand the present application for leave to appeal
GoBtsD to His Majesty in Council is made. We are of opinion that the

nS uh!' application for leave to appeal is premature. The order of
remand is not in oiir judgemenb a decree or final order within the 
meaning of section 109 of the present Code of Civil Procedure. 
In the case of Forbes v. Amir-oon-nissa Begum (I), their Lord­
ships o f the Privy Goiincil tr(3af.ecl an oi’der of rema?i<l as an 
interlocutory order and lield that no appeal lay on the ground 
that it did not purport to dispose of the cauao. Again, in the 
case of Malmnt IsJwarg'ir Budhgfzr v. Oaudmama Amarsmig
(2) the Bombay High Oourt also held that no a[)poal lay as a 
matter of right from an orilor of remand. Again, in the cane of 
Bmyid Mmhar Uossein v. Mmsamat Bodha BiU  (3), thoir Lord- 
ahips of the Privy Council in their judgement, in regard to the 
question whether or notit was the practice of this court to treat orders 
of remand as not final orders, ob̂ êrve tiiali probably the practice 
referred to is quite corroct. Again in the cft?iG of RddhM JCkhmi 
Y, The ColkrJor o f  Jaqinpur (4), in which this High Court 
passed an order under eectiou and remanded the ease for 
disposal on the merits, on appeal their liordahiijs of the Frivy 
Council observe of this order of remand that it is a purely inter­
locutory order directing procedure. In  view o f thene decisions 
and of the language of section 109 of the Code of Civil Procedurej 
which refer to a decree or final older, we do nob think that the 
present application is maintainable. The order whicK has been 
passed is an interloculiory order, and, as such, oannofc bo regarded 
as a decree or final order within the moaning of tlie suction* It 
is contended on belialf of the proposed appellants by their learned 
advocate that section 105 of the Code gives the right o f appeal 
in a oa«e such as the present where an order of remand has been 
passed. That seotion, after providing for appeals in certain oases, 
prescribes in sub-section 2 tfiat where any party aggrieved by an 
order of remftnd made after tlie eommenoiment of the Code from 
whicli an appeal lies does not ap})eal i-ljerefrom, lie ahall thereafter

H) amr>) l.0 Mue. I .  a ., S45. (3) (189411  L. B ., 17 A ll, U S .
r4) (IBB4) I. ];, a Bom., 648. (4) \i0oc)) I. h, b!, S3 All, m .
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bo precluded fjcom disputing its, correctnesa. This section would 
no doubt) justify the application whicli has been made if ■ it were 
applicable to Privy Council appeals, but in our judgement it is not 
applicable to Privy Council appeals. Such, appeals are dealt with 
in section 109 and following sections. Ib is further, we think, 
manifest from the language of section 108 that section 105 does 
not apply to Privy Oouuoil appeals.

For these reasons we reject the appUGatioii, but withouti costs 
as the respondents are not represented.

Application rejected^
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K bishna
N abain .

Sefora Sir John Stanley, KnigU, Chief Justice, m 3 M u Jtiatioe SanerJi, 
Q-ANGA BAI an b  o io t b b  (D h m n d a o t s ) r. KIBDABiTH BAX ahd octbbs

(PEiAINTCTFS.)*
Mortgage—-Medem$Uon-^S,igM to redeem om ofJwo^ro^erUes separaielg

mortgaged.
Two persons mortgaged certain property in 1879, In 1883 one of the mort­

gagors executed a mortgage comprising in part projorty subject! to the mortgage 
of 1879 and in part other property in favotir of tho same mortgagees. This 
latter mortgage contained a stipulation that the mortgagor "would redeem it 
hefore redeeming the mortgage of 1879. Certain property comprised in the first 
mortgage, hut not in the second, was sold, and the pnrohasera sued im  redemp­
tion. of that mortgage alone. Meld that in tiaa oiroumstanoes they were not 
prcoltided by the covonant in the scoond mortgage from redeeming the 
first.

On the 6th of May, 1879, two persons, Earn Lakhan and 
Ram Baran, executed a mortgage of certain ^property in favour 
of Bkarose Eai, Ganga Rai ajjd Mahpat Rai. This mortgage 
contained the usual covenant allowing the mortgagors to redeem 
on payment in the month o f Jeth in any year. A portion of the 
property comprised in this mortgage was afterwards sold to 
Kirfearath Rai and others. In the year 1883 Ram Lakhan alone 

mortgaged certain property—partly property other than that 
comprised in the mortgage of 1879—to the same mortgagee^ 
That mortgage contained the following covenant:— ‘̂First I  (the 
mortgagor) &hall pay this money, and then the money borrowed 
on the security of fields (i. e. the amount of the former mort­
gage).’  ̂ The pnrchaEers above referred to sued for redemption of

•B c c o n d  A p p e a l  3SIo. 797 o I  I t r lO ,  f r (  n i a dcx-icc o f S r i  D is t r ic t  Ju d g e  of 
G h a z j j w ,  clalecl Ih c  ;.:oth o f J u r e ,  3W 1, r c \c r e iu g  a  decrco o f B a i j  N a t h  D a s , 
E'U lio x d ijijx le  Juclgo oi G l .a w i  v.r, u a i« d  th e  I C t h  o l  P ciQ cm hor,
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