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Property Act. In this view the plaintiffs are entitled to
a decree for sale of a 2 anna 8 pie share in Nakahi Nagahi
and the decreo of the court below must be varied as regards
the share in that village comprised in the mortgage.

We accordingly vary the decree of the court below so far that
we make a decree for sale of 2 anna 8 pie shave of the village
Nakahi Nagahi, instead of 10} pie as decreed by the eourt helow.
The appellants will get their costs of this appeal and also in the
oourt below from Ram Kumar Naik, defendant. Mnsammat
Jairaj Runwari well get her costs of this appeal from the
plaintiffs appellants. We extend the time for payment of the
mortgige money for a period of six months from this date, In
other respects we affirm the decree of the court below, The.
objections preferred by Ram Kumar Naik necessarily fail and

are dismissed with costs.
Decree varied.

APPELLATE CRIMINAIL.

Befors Mr. Justice Karanat Husain,
EMPEROR ». BRADSHAW, *
Criminal Procedure Codo, sections 462 (3), 537—European Britisk mbjeo#-—-
Jury—Jury not chosen by lot—Illegality.

Held that the provigions of section 460 (3) of the Code of Criminal Proce-
dure are imperative, and if thore is no choosing of the jury by lof, ag provided
for by the section, the result iy that the whole trial is vitiated—Brojendrs Lak
V. King-Emperor (1) referred to.

Ix this case one T. Bradshaw was committed to the Court
of the Sessions Judge of Lucknow on eharges under sections 474
and 417 of the Indian Penal Code. The date fixed for the trial
was the 7th October, 1910. For that date ten. Haropsan jurors
were summoned to atitend the Judge's Court at 10 o’clock, but up
to 10-85 a.m., only three out of those summoned had appeared,
and these were all empanelled without being chosen by lot. - The
accused was convicted, and appealed to the High Court, urging
that the jury which tried him had not been constituted in the
manuer provided for by the Code of Criminal Procedure.

Mr. €. Ditkon (with him M. B. P, Bahadurjs), for the acensed.

& (il Annas] Mo, 826 of 1910 from su order of H. Wasburton, Sessions

Judge of Lucknoyv. duted the 10th of Qotober, 1910,
(1) (1901) T'C. W. X, 188,
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The Government Advocate (Mr. 4. 2. Ryves) for the Crown.

Kanamar HugaiN, J—In this cuse one Bradshaw, s
Europesn Dritish subject, was commitied to tho Conrt of
Sessions of Lucknow, for trial, for offonces undor sections 474
and 417, Indian Ponal Code. IIc was convicted on both
counts and sentenced to an aggrogabe term of ouo year’s
rigorous imprisonment. Ie appealy to this Court and one
of the peints taken is that there was no selection of juroxs by
lot as required by section 276 of the Code of Criminal Proce-
dure, and that, therefore, the proceodings resulting in his con-
viction ave illegal,

He, as it appoars from the rocord of the cose, claimed fo
be tried as an Kuropean Dritish subject and with a juwy
composed of Furopeans or Americans (sootion  460), The
last date fixed for the trial by the Courb of Session was Tth
of Octobor, 1910, and the record of the ca<c shows that for
that date 10 Buropean jurors were summoned to attend, and
the remarks of the learned Sessions Judge, in his ovder, dated
the 7th of Octobor, 1910, are to the same effeet. Io, townrds
the end of that order, says:—“ T furthor nole that, including
the two above gentlemen, only three Xuropean jurors have
up to this moment (1035 a.m.) appoared, oub of 10 summoned
to be present ab 10 am.”

Aceording to Notificrtion No, 1098

VI ~545A—~10
Jury before the Courts of Sessions in the North-Western Pro-
vinces and Oudh, the jury shall consisb of five poersons.
~ Bection 462, clause (3) of the Code of Criminal Procedure,
provides that from the whole number of persons returned, the
jurors who are to constitute the jury shall be chosen by lob
in manner preseribed in section 276, until & jury eontaiving
the proper nnmber of Earopeans or Americans or a number
approaching thereto as nearly as practicable las been obtnined,

Section 276 of the Code of Criminal Procedure provides
that the jurors shall be chosen by lob from the persons summoned
to act as such, in such manner as the High Court may, from
time to time, direct.

Rule 102 of the rules and orders for Criminal Courts sube
ordinate to the Court of Judicial Commissioner of Oudh,

in  trials by
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gives the manner in which the jurors are to be chosen by

lot. Asthe numbor of European jurors who appeared on the -

Tth of October, 1910, was only three, and as all of them wers
empannelled, it is cvident thab the imperative procedure pre-
seribed for choosing jurors was not followed, Jurors are the
judges of facts, and in the absence of a properly constituted
jury, the violation of the imperative procedure preseribed hy
the Code of Criminal Procedure is of such a serious nature as
cannot be cured by the provisions of section 537 of that Code.
See Brojendra Lal Sircar v. King-Emperor (1),

For the above reasons I allow the appeal, set aside the
sentence and conviction, and direct that the appellant be
relried by a properly constitubed jury. As the appellant is in
the Naini Jail, I, on the application of his learned counsel,
wllow him to be admibted o bail to the satisfaction of the

Disirict Magistrate of Allahabad.*
Appeal allowed.

APPELLATE CIVIL.

Before Sir John Stanley, Kuight, Ohief Justice, and My, Justice Bansrsi.

GHULAM HAZBAT awp AworEug (Praxnriers) v» GOBARDHAN

DAS awp oruers (DEFENDANTS).¥
Aot No. IV of 1882 (Transfer of Property Aot), asction 83—Morigage==LCon-
tribution— Pyinoiple upon whick contribution is to Be wasesssd,

Whare of two properties belonging to the same owner one is mortgaged te
geoute one debt and then both are mortgaged to secure another debt, for the
purpose of apportioning the liability of the respeotive propertios in regard to the
subsequent mortgage, the value of the two properties must be taken into acconnt,

and credit given for the amount dus upon the earlier mortgage out of the valua ;

of the property comprised in the subsequent mortgage. Where the amount dug-
tpon tha earlier mortgage exceeds the value of the property qomprised in that-
mortgage the neeossary result is that the whole. of the amount of the gecond
mortgage is recoverablo {rom: the other property comprised in.the later mortgage,

Tax facts of this cixe are fully stated in the judgement of the -

Court. ,

Babu Jogindro Nath Chaudhri (with bim M, Nikal

- Ohamd), for the appellant., )

* Hee also Empevor v. George Booth (1. L. R, 36 All, 211),

sipst Appeal No. 808 of 1909 from » decree of Girraf Kishors Datt, Bubordi-
nato Julge of Baseilly, dated tho 36tk of May, 1909.
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