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Froperty Act. la  tMa view the plaintiffs are entitled to 
a decree for sale of a 2 anna 8 pie almre in Hakahi Nagalii 
and the decree of fclie court below must be varied aa regards 
the share in that village comprised in the mortgage.

"We accordingly vary the decree of the court below so far that 
we make a decree for sale of 2 anna 8 pie share of the village 
Nakahi Nagahi, instead of 10  ̂ pie as decreed by the court below. 
The appellants will get their costs of this appeal and also in the 
oourt below from Ram Eumar Walk, defendant. Mnsammat 
JairaJ Knnwari well get her costs of this appeal from the 
plaiatiflpB appellants. We extend the feicne for payment of the 
mortgage money for a period of sis months from this date. la  
other respects we affirm the decree of the court) below. The 
objections preferred by Earn Kumar .Naik necessarily fail and 
are dismissed with costs.

Decree varied.

APPELLATE CRIMIN-\L.
JStfore Mr. Jmiioe Karanai Euh âin,

IM PBROE «. BEADBHAW, *
Criminal Ffooedure Code, sections 462 (3), 537—^European JSritiaTt s^hjeci— 

Jury— Jurg not ahoten ly lot—Illegality.
Seld  that tha provisions of saction 460 (8) of the Ooda of Oriminal Proce

dure are imporativa, and if tliora is no elioosing of th.a jury by lot, as frovided 
for by the Beofeioa, the result is that the whole trial is vitiated— Lai  
V. King-JSmferor (1) referred to.

In  this case one T. Bradshaw was committed to the Court 
of the Sessions Judge of Lucknow on charges under aeotions 474 
an,d 417 of the Indian Penal Code, The date fixed for the trial 
wa8 the 7th October, 1910. For that date ten Earopaau jurors 
were summoned to attend the Judge’s Oourt at 10 o’clock, but up 
to 10-35.a.m., only three out o£ those sammoned iiad appeared, 
and these were all empanelled without being chosen by lot. The 
accused was convicted, and appealed to the High Court, urging 
that the jury which tried him had not been constituted in the 
manner provided for by tha Code of Criminal Procedure.

Mr. 0. Dillon (with him Mr. Bahadurji)^iox the accused.
® C-Vfi'ni1 Ann','] No. •S2'3of 1910 from aa order of H. Warburbri, Sessions 

■JudiiC- oL ('.MVod :lie lOfch of October, 1910.
(1 ) (1901) 188.
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B e a d s h a w .

1911 The Goverttmont) Aflvocate (Mr. A  E. Byves) for the Crown,
K aeamai' HtrsAiprj J .— Iti lilils case one Bradsliaw, a 

«. European Brifcisli ,subjeot} was oommibted to t/ho Court; o f
Sessions of LuoknoWj for trial, for offaaces un<loi‘ Hoctioas 474 
and 417, Indian Ponal Code. lie wm convicted on baih 
counts and sentenced to an aggrogatio term of («io yearns 
rigoroas imprisonmeirii Ho appeals to (Jonrl; and one 
of the points taken is that there was no soloction of jurors by 
lot as required by soction 276 of iilie Gocio of Criniinul Pr0f50- 
dure  ̂ and that, therefore, tho proceodinga resuH.ing in hia con
viction are illegal.

HBj as it appears from tho record of tho case, elaimed to 
be tried as an European British eiibjocl. and with a jury 
composed of Europeans or AmcrianH (sootion 460), The 
last date fixed for the trial by the Court of Sessiott was 7 ii 
of October  ̂ 1910̂  and the record of the ea-̂ o sliows that for 
that date 10 European juTors were saramoned to attettdj and 
the remarks of the leamod Sesnioas JudgOj in his order, dated 
the 7til of Octobor  ̂ 1910, are to the mmo offoclj. Ho  ̂ towards 
the end of that order, saye;— I farDlior not© tliatj including 
the two above genfckmanj only throe Europoan jurora have 
np to this moment (10*S5 a.ia.) appeared; out o f 10 sammoned 
to be present at 10 a,m.”

AcGOrding to Hotifioation lo triala by
;J w y  before the Courts of Sessions ia the, Horth^'Westem Pro
vinces and Ondh, the fury shall eonsist of fivo porHons.

Sectioa 462 j clause (S) of fehie Gods of Criminal Prooednre, 
provides that from the whole number of persons returned  ̂ the 
jurors who are to constitute the jury shall bo chosen by lot 
in manner proscribed in section 276, until a fury containing 
the proper unmber of Europeans or Amerioaiis or a number 
approaching thereto as nearly as pmctloable has beoa obtsiined.

Section 276 of the Cod© of Grimin,al Procedure provides 
that the jurord shall be chosen by lot from the persons Bummotted 
to act as such, in. such manner as the High Court may, fjoai 
time to time, direct;.

Rule 102 of the rulofcs and orders for ,Oiiimijnal, Goiirts sub
ordinate to tha Oourfe of Judicial OoMjaissioQer o f  ,Oud|i|
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gives the manner m which the jiirors are to be chosen by 
io i As the numbor of Earopeaa Jurors who appeared oa the 
7th of October, lOlOj was only fchreê  and as all of them wsre 
empamielleci, ii is evident that the imperative procedure pre
scribed for choosmg jurors was not followed. Jurors are the 
judges of fac(b, and ia the absence of a properly constituted 
jury, the violafciou of the imperative procedure prescribed by 
the Code of Crimiaal Procedure is of such a serious nature as 
cannot be cured by the provisions of section 537 of that Code. 
See Brojendra Lai Sircar v. M̂ n g-Empero7\ (1).

For the above reasous I allow the appeal, set aside the 
sentence and couvicfcion, and direct that the appellant be 
retried by a properly constituted jury. Ab the appellant ia in 
bhe Kfaicii Jail, I , on the application of his learned counsel, 
‘illow Moa to bo admitted to bail to the satisfaction of the 
Bistriot Magistiate of Allahabad.^

Afpeal allowed,

APPILLATI CIVIL.
JBefore Sir John KnigM, Chief ImUcSi and Mr, Juitioe JSaturJi.

QHULAM HAZJRAT m n  Ahothbb (P laihtiffs) ®, QOBAEDHAN 
BAS m o  oxQBsBS (Defbsdaots).^

Act No, IV  of 1882 (Transfer of Bro^srty Act), metion 82—
ifiliiUon— JV&woijpZe vjpon tohie'h contrihution if to he as$etsed.

Where of two gropertiea telongiug to the same owner one ia mortgaged to 
geoure om debt and then both ate moitgaged to seouce auotlxer debt, foe the 
purpose of appottiomng the liability of the lespeotive propeities in regard to thd 
Bubseguant mortgage, the value of the two properties must be taken latoaaooanfe 
and credit gxYeu for the amotmt due upon the earlier mortgage out of the value 
of the property comprised in the subsequent mortgage. Where the amount dua 
Upon the earlier mortgage exceeds the value of the property oomprised in thati 
m o rtg a g e  the accessary result is that the whole of the amount of the seoond 
mortgage is jecoverablo from the other property oomprieed ia tlie later mortgage.

T he facts of this cise are fully stated in the judgement of the

Court. ...........
Babu Jogindro Nath Ohmidhri (with him Mr. NihaV 

Oha%d), for the appellant.

See also JBmptror v. Q-eorgs Booth {I. L. B., 20 All.| SIX).
®First Appeal No. 808 of 19Q9 from a deoree of GirraJ Eishors Bait, Subordi

nate 3’udge of Bateilly, dated the 26th of May, 1909.
(1) (1901) 7 0. W.M.. m
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