
X9H tliai) a eiibatantiial error or dofocfc in procodiu'o lias taken place, 
wHoli affords a gi’oimd of 8eooml aader soc.tioii 584.”

P b a sib  This decisioiij which we aro bouiid to follow, iBCoiif'liiHive against 
JMjNARMK, tHsappetil. The lower appollabo court) did  ̂wo tMnk, exercise 

its discretion., and haviag oxorolBad its diseretioin no seoottd 
appeal will He. For those rea-sons wo diBmiBs tho apiieal wifch 
costs,

A^2^&al (l-km iBsed.

S82 THE raMAK LAW B E F O M s [VOL. X X X III .

Before Sit John StanUij, KniaM , G U e f Im tias, ami X r ,  JusUea £(tnarfL  
J -g n m rs/18. s m B K T }  ahu ossm w  (,Pi:.ArHaWJWi) B m D M S l U U  B A K H S II P A L

SINGH AMD OTnmits (Dias'ittWAHa.’H).’'
Oivil Tromelure Oode (188‘i)j, leotion 817— Pln'or (mcl gtihisqumi mortffaifMS’̂  

£ ufcla$oof iHirt o f  mortfftujeil >i)fi>ii6rtij in exBantion of decree 07i f t io r  
fnori^affB'-^Suit on semid mortgatfe-^Amtion imfa'has^r mikged to be 
lenamidar ofinwtgagot—Aei No. IV  o f  1882 (Ttiim fer <f JPfu2)orty A ct), 
teciim  43.
A poitiott of eontein Mortgagor properly ww pwiroliasoa by a tlikd pacty at 

Ruofciott sale in execution of a docrco oa a prior moEtgago,
Seld  on suit lot sftto by  tho Bubscf|uenb mortgagCB that it  was aot ogott to 

hho subsequoat mortgagee to bring this i?ortiott again to  bhIo u p oa  tho grountl 
tliat tlxe aiiotioa puroiiasor was m oroly a lenmnUar for t),io mortgagor. Mam 

Warain V. M o h m im  (1| followetl,

Tsis was a suit kouglit by tlie reprcHeatativos of feiie original 
moifegagee to enforce a mortgage executed by om Bindmbri 
Bakhsh JPal Siogh on the 20bk August, 1895, and compridiiig 
sfcwes in. several Tillages. So far as the share in one viilag^^' 
Bttsia—was coaceraed, tho suit was resisted apon tho ground that 
it bad been purohosod at an auotion sale in execution of a prior 
mortgage decree by Musammat Jairaj Kunwari; tho wife oJ 
Bindeshri Bakhsix Pal Singh. The plaintiffs alleged that thin 
purchase was made raerely as the hnm iidar of Bindoshri Bakhsh 
Pal Singh. Musammat Jairaj Kailwari ‘̂3 dofejioe was that this 
contention was not open to tho pkintiils in yiewof the provisions 
of section 317 of the Code of Civil Procedure, 1882, The court 
of first instance (Additional Subordia;ito Judge of Gorakhpur) 
dismissed the suit except as regards a very email portion of tho 
mortgaged property. The plaintiffa appealed to the High Court,

Fxrati Appeal F o . 1 of 1909 from  a deoroo of Btitike Beliari M  A dditional 
SutoK^iaato Judige o f QorakJipur, datea tlie 24th of September, 19m,"

m  (1908) Ml* 88.
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Baba J ogmdro Nath Ohaudhri (with him Babu tSatycc Chan­
dra, Muherji and Babii Binoy Kumar M ulcerji), for the appel­
lants.

Mr. M. L. Agavwala,, Muq.sM Qovind Prasad and MunsM 
lewar iSaran, for the respondents.

Stanm y, 0. J., and Banesji, J .—The auifc out of which 
this appeal arises was brought by the plaintiffs appellants, to 
enforce a mortgage of the 20th of August, 1895, made by the 
defendant, Bindeshri Bakhsh Pal Singh for himself and as general 
attorney of his brother's widow, Musammat Lakhpab Kunwari, 
in favour of Hari Singh, the predecessor in title of the plaintiffs. 
The property comprised in the mortgage consisted of a 6 anna 
8 pie share in the village Busia, a 2 anna 8 pie share in the 
village Tejpur and a 2 anna 8 pie share in a third village 
Nakahi Nagahi. There is no controversy in this appeal as 
regards the share in Tejpur. The court below has made a decree 
for the sale of that share and also of a 10| pie share in mauza 
Nakahi Nagahi. As regards the share in mauza Riisia, it has 
dismissed the claim. That share was purchased at auction in 
execution of a decree obtained on an earlier mortgage by Musam- 
mat Jairaj Kunwar, the wife of the first defendant. The share 
in Nakahi Nagahi was sold by the mortgagors to the respondent, 
Earn Kumar Naik, on the 5th of August, 1905. What we have 
to consider in this appeal is whether the plaintiffs appellants are 
entitled to a decree for sale of the share in manza Eusia and of 
the whole o f the 2 anna 8 pie share in mauza Nakahi Nagahi 
mortgaged under the mortgage deed executed in favour of Hari 
Singh. As regards the share in mauza Eusia, which was pur­
chased at auction by Masammat Jairaj Ennwari, the allegation 
of the plaintiffs is that this purchase was in reality by Bindeshri 
Bakhsh Pal Singh and that Musammat Jairaj Kunwari was only 
his henamidar. They say that, as the real purchaser was Bindesh­
ri Bakhsh I*al Singh, and he mortgaged it to them', they are 
entitled to a decree for sale of the share in the aforesaid village. 
On behalf of the respondent, Musammat Jairaj Kunwari, it is 
urged that the claim against her is barred by the provisions of 
section 317 of Act No. X IV  of 1882, which was the Act 
applicable at the date of the institution of the present suit.

Saiwu
PBA.SAX)

V ,

B im m m i
Bakhsb 

PaEi Sihqh.

1911



384 THE INDIAN LAW tiTIPOUTS  ̂ [VOXi. 3CXXIII.

SARJtl
Pbasajs

«.
BlNOESHia 

B akbsh  
Pa& S in gh .

1911 Wo think thntj in view of tlio niling of fclio Full Bencli la 
Bam Ma>rain ?. Mokanidn (I), fchiw coutieiifcioii muBi) prevail. In 
that on,80 it was hold that a mortgn,goa who derived hin title 
from his mortgagor is prtjc'tuclecl by iJje proviBionH of tho afore­
said section from briogiog a euit for o docliratioti (.hat tho 
aiiotioii piii;chaser of the mortgagQcI propoi’ty was tho benamichr 
of the mortgagor and was not tho benofioi:!! owaor. Tliis in what 
the plaintiffs saek to do in the pi'ti:;ieRt; suit;. They sook to havo 
it declared that Mu,«amni.at Jairaj KiHiwari is the hmimiidar 
of their mortgagoi’j Bindeahri Bakli.sh Pal Singh, ivom %vliom 
they dez-ivo title m »ioj'tgagoos. In viow oi' that, ruling tho 
claim as agaia:;t Miifiammat Jairaj Kiiiuvuri is iU)t raftiiifcaiiiahlOj 
and this pat't of tho docroo of tho court below iru(«ti bo upJiteklji 
though nob on the ground on which tliat eoiu’t hiis imilo it.

As regards tho share in Nakahi Httga!)ij it was mortgaged 
jointly by 'Bhideshri Bakhsh P;d :is,jd Mu-artnriat Lakhpat 
Eimwari. If tho raortgag© mtwio l)y Ixitli of (.■homj fiam 
Kumar Haik piircliased the share euljjcot; to tho
mortgage, l)iit assuming that the morfcgago was not a .valid 
mortgage on behalf of Lakhpat Kuuwarl, tho plaiixtiffB ar0 ia 
oiu’ judgement still oatitied to a decree for Hu-k'. o f tho2 aEHa 
8 pie share mortgaged to thorn. Tlie grotiad oia wliieh we think 
the plaintiffs nr© oatitled to SEch a decree m tiiat IlitidoBhri 
Bakhsh Pal purported to mortgage tho 2 armas 8 pie sharo on ihe' 
repiesentatiott thal ho was authorized to mortgage tliab rfmro, l i  
Masacamat, Lakhpat Kimwari owned part of that sliarej lies 
interests were admittedly thoEO of a Hindu widow, who tsucooeded 
to her husbaiid, aud tkerefoxo amouated only to a life iafcoresli. 
She iB dead and therefore the life interest has determiaod, llaia 
Kumar Naik, as purchaser from her, has no longer any right to 
the property acquired by him uuder his piirohaye from Iioi*. That 
property has passed to Bindoshri Bakhsh Î al as the next rever­
sioner, As Bindeshri Bakhsh purported to mortgage the whole 
of the 2 an.ua 8 pie share on a represQUtatioa that he was autho­
rized to make the mortgage, aad as ho ia at preneat the sole owner 
of the 2 arnia 8 pie share  ̂the mortgage will operate oa the 2 anna 
8 pie share nudes the provisions of sectioa 43 of tht Traasfer of
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Froperty Act. la  tMa view the plaintiffs are entitled to 
a decree for sale of a 2 anna 8 pie almre in Hakahi Nagalii 
and the decree of fclie court below must be varied aa regards 
the share in that village comprised in the mortgage.

"We accordingly vary the decree of the court below so far that 
we make a decree for sale of 2 anna 8 pie share of the village 
Nakahi Nagahi, instead of 10  ̂ pie as decreed by the court below. 
The appellants will get their costs of this appeal and also in the 
oourt below from Ram Eumar Walk, defendant. Mnsammat 
JairaJ Knnwari well get her costs of this appeal from the 
plaiatiflpB appellants. We extend the feicne for payment of the 
mortgage money for a period of sis months from this date. la  
other respects we affirm the decree of the court) below. The 
objections preferred by Earn Kumar .Naik necessarily fail and 
are dismissed with costs.

Decree varied.

APPELLATE CRIMIN-\L.
JStfore Mr. Jmiioe Karanai Euh âin,

IM PBROE «. BEADBHAW, *
Criminal Ffooedure Code, sections 462 (3), 537—^European JSritiaTt s^hjeci— 

Jury— Jurg not ahoten ly lot—Illegality.
Seld  that tha provisions of saction 460 (8) of the Ooda of Oriminal Proce­

dure are imporativa, and if tliora is no elioosing of th.a jury by lot, as frovided 
for by the Beofeioa, the result is that the whole trial is vitiated— Lai  
V. King-JSmferor (1) referred to.

In  this case one T. Bradshaw was committed to the Court 
of the Sessions Judge of Lucknow on charges under aeotions 474 
an,d 417 of the Indian Penal Code, The date fixed for the trial 
wa8 the 7th October, 1910. For that date ten Earopaau jurors 
were summoned to attend the Judge’s Oourt at 10 o’clock, but up 
to 10-35.a.m., only three out o£ those sammoned iiad appeared, 
and these were all empanelled without being chosen by lot. The 
accused was convicted, and appealed to the High Court, urging 
that the jury which tried him had not been constituted in the 
manner provided for by tha Code of Criminal Procedure.

Mr. 0. Dillon (with him Mr. Bahadurji)^iox the accused.
® C-Vfi'ni1 Ann','] No. •S2'3of 1910 from aa order of H. Warburbri, Sessions 

■JudiiC- oL ('.MVod :lie lOfch of October, 1910.
(1 ) (1901) 188.
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