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that a substantial error or dofect in procedure has taken place,

which affords o ground of second appesl under section 584.

This decision, which we are bound to follow, is conclusive aginst
this appenl.  The lower appellate court did, we think, exercise
its discretion, snd having exoreisad its diseretion no second
appeal will lie.  Tor these reasons wo dismiss the appeal with
costs.

Appeal dismassed.

Befora Sip John Stanley, Knight, Clief Justice, and Me. Justics Banerji.
SARIU PRASAD awp orsmuns (Prarweoess) o, BINDESIIRI BAKHSIL PAL

BINGH axo ornzns {(DrrixpAnzs).*

Csnil Procedurs Code (1882), section 317~—Drior and subroquont morigagoes-—
Purchass of part of moriguged pyoperty in execntion ¢f decroe on prior
mort gage——Suit on second morfyage-—duction pupcharer alleged to bo
benamidar of mortgagor—dot No. IV of 1882 [ Pranafer of Property dot),
section 43, ‘

5. portion of conbain morlgagsd properly was purebased by o third parky at
ruotion sale in execution of & doeres on a prior mortyage,

Held on guit for snlo by {he subsequent mortgagee thab it was not open to
the subsequent morbgages lo bring this portion sagain o sulo upon tho ground
that the auction purchaser was sorely & lenemidar fov the morbgagor. Ram
Narain v. Mohawian (1) followed,

Tris was a suit brought by the representabives of the original
mortgagee to enforce a mortgage exccuted by one Bindeshri
Bakhsh Pal Singh on the 20th August, 1895, and comprbmg

shares in geveral villages, Bo far as the share in one village—<"

Rugia~—was concerned, the suit was resisted upon the ground thut
it bad been purchased at an auction sale in execution of a prior
mortgage decree by Musammat Jairaj Kunwari, the wife of
Bindeshri Bakhsh Pal Singh. The plaintitfs alleged that this
purchase was made merely as the benamidar of Bindoshri Bukhsh
Pal Singh, Musammat Jaira] Kunwari’s defence was thai this
contention was not open to the plainifls in view of the provisions
of section 817 of the Code of Civil I’rocedure, 1882, The court
of first instance (Additional Subordinate Judge of Gorakl lipur)
dmmxssed the suit except ag regards & very sma.ll »ormu of the

* Pirat Appeal No. 1 of 1900 from a deoroo of Buuke Bahar
Rubordinate Judge of Gorakhpur, dated the 24th of Bepterber, 39%&1 Additional

(2) (1908) L L. B., 26 AlL, 82,
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Babu Jogindro Nath Chawdhri (with him Babu Satya Chan-
dra Mukergi and Babu Binoy Kumar Mukerji), for the appel-
lants,

Mr. M. L. Agorwale, Muoshi Govind Prasad and Munshi
Tewar Saran, for the respondents.

SranLey, C. J,, and Baneryi, J.~~The suit out of which
this appeal arises was brought by the plaintiffs appellants, to
enforce a mortgage of the 20th of Aungust, 1895, made by the
defendsnt, Bindeshri Bakhsh Pal 8ingh for himself and as general
attorney of his brother’s widow, Musammat Lakhpat Kunwari,
in favour of Hari Singh, the predecessor in title of the plaintiffs,
The property comprised in the mortgage consisted of a 6 anna
8 pie share in the village Rusia, a 2 anna 8 pie share in the
village Tejpur and a 2 anna 8 pie share ina third village
Nakabi Nagahi. There is no controversy in this appeal as
regards the share in Tejpur. The court below bas made a decree
for the sale of that share and also of a 10} pie share in mauza
Nakahi Nagahi, As regards the share in mauza Rusia, it has
dismissed the claim. That share was purchased at auction in
execution of a decree obtained on an. earlier mortgage by Musam-
mat Jairaj Kunwar, the wife of the first defendant, The share
in Nakahi Nagahi was sold by the mortgagors to the respondent,
Ram Kumar Naik, on the 5th of August, 1905. What we have
to consider in this appeal is whether the plaintiffs appellants are
entitled to o decree for sale of the share in mauza Rusis and of
the whole of the 2 anna 8 pie share in mauza Nakahi Nagahi
mortgaged under the mortgage deed execubed in. favour of Hari
Singh. As regards the share in mauza Rusia, which was. pur-
chased at auction by Musammat Jairaj Kanwari, the allegation

of the plaintiffs is that this purchase was in reality by Bindeshri -

Bakhsh Pal Singh and that Musammat Jairaj Kunwari was only
his benamidar. They say that,as the real purchaser was Bindesh-
ri Bakhsh- Pal Singh, and he mortgaged itto them; they are
entitled to a decree for sale of the share in the aforesaid village.
‘On. behulf of the respondent, Musammat Jairaj Kunwari, it is
urged that the claim against her is barred by the provisions of
gaction 817 of Act No. XIV of 1882, which was the Aot
applicable ab the date of the instiution of the present suit.
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We think that, in view of the ruling of the I'ull Bench in
Rom Naraiv v. Mohanien (1), this contention musé prevail.  In
that case it was hold that a mortgagee who derivod his title
from his mortgagor is preeluded hy the provisions of tho afore-
said seection from brimging a suit for o decluation that the
auction purchaser of the mortgaged property was the lenamider
of the mortgagor and was nob the benoficinl ownoer. This iv what
the plaintiffs seek to do in the prasent suit,  They seok to havo
it declared that Musammatb Jairaj Kunward is the benwnvidar
of their mortgagor, Bindeshri Bakhsh Pal Singh, from whom
they dorive title as morlgagecs, In view of that ruling the
caim as against Musammab Jairaj Koanwari {8 nob maintainable,
and Lhis pact of the docree of the cowrt below mush be upheld,
though not on the ground on which thai eonct has made it,

As regards the shave in Nakahi Nagahi, ib was mortgaged
jointly by ‘Bindeshri DBakhsh Pl aad Muwwponat Lakhpat
Kunwari, If the raorbgage was mude by both of thon, Ram
Kumar Naik purchased the share morlgngwd sabject to the
mortgage, hub assnming that the mortgagoe was nob a valid
mortgage on hehalf of Lakhpat Kunweri, the plaingiffs are in
our judgement still entitled to o deerce for sale of the 2 anna
8 pie share mortgaged to them. The ground on which we think
the plaintiffs nre cntitled to such a decree is that Bindoeshri
Bakhsb Pal parported fo mortgage the 2 annas 8 pie share on the
representation that he was authorized to mortgage that share, If
Musammeat. Lakhpat Konwari owned part of that shave, her
interests were admittedly those of o ¥indu widow, who sucaceded
to her husbaud, and therefore amounted only to alife interest,
She is dead and therefore the life interest has determined. 1lam
Kumar Naik, ag purchaser from her, has no longer any right to
the property acquired by him under his purchase from her.  That
property has passed to Bindeshri Bakhsh Pal as the next rever-
sioner. As Bindeshri Bakhsh purported to mortgage the whole
of the 2 anny 8 pie share on a represantation thet he was autho~
rized to mako the mortgage, and as he is ab presend the sole owner
of the 2 anna 8 pie share, the mortgage will operate on, the 2 anna
8 pie share under the provisions of section 43 of the Transfer of

(1) (1908) I, L, R., 26 AlL, 62,
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Property Act. In this view the plaintiffs are entitled to
a decree for sale of a 2 anna 8 pie share in Nakahi Nagahi
and the decreo of the court below must be varied as regards
the share in that village comprised in the mortgage.

We accordingly vary the decree of the court below so far that
we make a decree for sale of 2 anna 8 pie shave of the village
Nakahi Nagahi, instead of 10} pie as decreed by the eourt helow.
The appellants will get their costs of this appeal and also in the
oourt below from Ram Kumar Naik, defendant. Mnsammat
Jairaj Runwari well get her costs of this appeal from the
plaintiffs appellants. We extend the time for payment of the
mortgige money for a period of six months from this date, In
other respects we affirm the decree of the court below, The.
objections preferred by Ram Kumar Naik necessarily fail and

are dismissed with costs.
Decree varied.

APPELLATE CRIMINAIL.

Befors Mr. Justice Karanat Husain,
EMPEROR ». BRADSHAW, *
Criminal Procedure Codo, sections 462 (3), 537—European Britisk mbjeo#-—-
Jury—Jury not chosen by lot—Illegality.

Held that the provigions of section 460 (3) of the Code of Criminal Proce-
dure are imperative, and if thore is no choosing of the jury by lof, ag provided
for by the section, the result iy that the whole trial is vitiated—Brojendrs Lak
V. King-Emperor (1) referred to.

Ix this case one T. Bradshaw was committed to the Court
of the Sessions Judge of Lucknow on eharges under sections 474
and 417 of the Indian Penal Code. The date fixed for the trial
was the 7th October, 1910. For that date ten. Haropsan jurors
were summoned to atitend the Judge's Court at 10 o’clock, but up
to 10-85 a.m., only three out of those summoned had appeared,
and these were all empanelled without being chosen by lot. - The
accused was convicted, and appealed to the High Court, urging
that the jury which tried him had not been constituted in the
manuer provided for by the Code of Criminal Procedure.

Mr. €. Ditkon (with him M. B. P, Bahadurjs), for the acensed.

& (il Annas] Mo, 826 of 1910 from su order of H. Wasburton, Sessions

Judge of Lucknoyv. duted the 10th of Qotober, 1910,
(1) (1901) T'C. W. X, 188,
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