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Bofors Sir Jokn Stanley, Enight, Chief Justice, and Mp, Justics Raneri.
DURGA PRASAD axp avormEn (DErmNpiNTs) v. JAT NARAIN anp OTRERS
(PLAINTIRFS), ®
Civil Procedure Codas (1908), section 100, order XLV, rule 27—~ Refusal o admit
wdditional evidence in appeyl-—Discretion o f Court~ Appeal.
A refusal in the exercige of diserstion fo admif additional evidence under
order XLT, rulo 27, of the Code of Civil Procedure, will not afford a ground for
sooond appeal. Rem Piartv. Kallu (1} followed.

Tue plaintiffs in this case sued the defendants for the price of
goods sold, Two of the defendants, who contested the suit,
denied having purchased any goods from the plaintiff. The
Subordinate Judge decreed the suit. Against this decree there
was an appeal filed, on the 7th of January, 1310, to the District
Judge. In their last ground of appeal to the Distriet Judge the
defendants prayed that they might be allowed to addnee addi-
tional evidence, but they did not disclose the nature of the
evidence they wanted to produce. On the 28th of June, the
defendants put in an application asking the court to take addition-
al evidenee. This additional evidence, according to the applica-
tion, consisted of certain account books and some railway receipts
showing that it was not true that the plaintiffs had sold their
entire stock-in-trade to the defendants, but that they had semt
some goods to Cawnpore after the date of the alleged sale. No
definite order was passed on the application, but in his judgement
the learned District Judge referred to the defendants’ prayer for
additional evidence and in the end decided the appeal on the
evidence as it stood on the record and affirmedithe decree of the

Subordinate Judge., The defendant appealed to the High Court. -

Munshi Gokul Prasad, for the appellant, eontended that the
Judge had not passed any order on the application of the 28th

of June. HMe was bound to pass some order. There was

therefore no proper trial,

Dr. Tej Bahaduwr Sapru, for the respondent: — ‘

The grounds of appeal contained a prayer for additional
evidence, but it was not suggested what the nature of it was.

" » Heoond Appesl No, 808 of 1910 from a decreo of H, Duperner, District Judge
of Mainpuri, dated the Tth of July, 1910, coniirming a decreo of Nikal Chandra,
Subordinate Fudge of Mainpuri, dated the 9th of Docember, 1900,
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The Judge had exercised his discretion and refused to take
additional evidenco and his action eould not be impugned ; Rum
Piariv. Ballu (1). The defendants could have withdeawn the
appeal and applied for review to the eourt of firsh instance, The
lower appellate court could not take additional evidence,
order XLI, rule 27; Kessowji Isswr v, G. I P. Ry. Co, (2),
Krishnamo v, Naresimho (3), Ramappae bin Daroppd v, Dhars
ma bin Bama (4).

Munshi Qoliul Prasad, in roply :—

The defendants could not apply for review, as the appeal was
pending before the District Judge; Nawivalhw v. Lurner (5).
The Jearned Judge did nobt dispose of the application praying
for additional evidence to be taken, The nuture of the evidenca
was disclosed in the applieation.

Sranrry, C, J., and Baxninrsr J.—~The sole ground of nppeal
in this case is thut the lower appellate court erred in deciding tho
appeal without taking additional ovidence and that this irregula-
rity prejudiced the appellant’s cuse. The suit was for the price
of stock-in-trade alleged to have been sold by the plaintiffs to
the defendants, Some of the defendanti did not disputo the
claim, but the appellants, Durga Prasad and Sital Prasad, filed
written statements® in which they alleged that no eloth was
received in the defendants’ shop, nor had the plaintiffa any shop
for the sale of eloth at any time. The court of first instance.
decreed the plaintiffs’ claim, and an appeal was therenpon pre-
ferred by the defendants appellants. During the pendency of
the appeal an application was made to the lower appellate court
to have certain documents, including railway receipts and cortuin
account books, sent for. This application was ordered to heput up
with the record, no order having been made ot the time upon the
application. The learned District Judge, however, considered
the application, as is clear from thelanguage of the judgement,
In his judgement Le says:—‘ Appollants take up a peculinr
position. First, they say that they could put up a hetter defenoe
than was actually made if they were now allowed to impors fresh
evidence into the case, Secondly, they take oxcoption to the

(1) (1900) 1. I, R., 28 AlL, 121, (3) (1908) I, Tu R., 31 Mad., 114,
(2) (1907) I L. B, 81 Bom,, 981,  (4) (1906) 1. T, K., 50 Bom,, 645,
(5) (1889) 1. L. R., 18 Bom,, 830; L, R, 16 L. A., 157,
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character of the account books produced, apparently on account of

their size,” He did not allow the defendants to produce any -

further evidence, cleirly believing that the defence was not a

genuine aud bond fide defence. He dismissed the appeal and

confirmed the decree of the court below.

This second appeal has been preferred, the sole ground of
appeal being the alleged irregularity which we have already
‘stated, The order under which an appellate court is em-
powered to allow a party to produce additional evidence is to
be found in order X LI, rale 27. That order expressly forbids
the courd to allow add\xtlona.l evidence to be produced, except
in a cage in which the eourt below has refused to admit evidence
which ought to have been admitted, or the appellate court itself
requires any document to be produced, or any witness to be
examined, to enable it to pronoeunce judgemens or for any other
substantial cause, The learned District Judge in this ease did
nob consider that any grounds had been shown sufficient to
justify him in allowing the further evidence referred to in the
application of the defendants to be adduced. He exercised his
discretion in the matter, and, asit appears to us, impliedly, if not
expressly, refused the application. This being so, the question
arises whether or not the action of the court below is such as
would justify us in allowing a second appeal. We think not.
A similar question was considered in the case of Ram Piari v,
Kally, (1). In that ease one of us was a party to the judgement,
Tt was there held thot a refusal in the exercise of the discretion
given to the court by section 568 of the Code of Civil Proce-
dure, 1882, which corresponds with order XLI, rale 27, to admib
additional evidence was not an error or defect coming within
seotion 584 of that Code. In the judgement in that. case
one of us remarked as follows :—¢ Under section 668 of the
Code a pxrﬁy to an. appeal is not entitled to produce additional
evidence in tho appeal as of right, bub the court may in its
discretion admit additional evidence, Where the court has
-exercised its diseretion, and in the exercise of 1t5 dlscretmn
has refused to admit additional evidence, it cannot be said
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that a substantial error or dofect in procedure has taken place,

which affords o ground of second appesl under section 584.

This decision, which we are bound to follow, is conclusive aginst
this appenl.  The lower appellate court did, we think, exercise
its discretion, snd having exoreisad its diseretion no second
appeal will lie.  Tor these reasons wo dismiss the appeal with
costs.

Appeal dismassed.

Befora Sip John Stanley, Knight, Clief Justice, and Me. Justics Banerji.
SARIU PRASAD awp orsmuns (Prarweoess) o, BINDESIIRI BAKHSIL PAL

BINGH axo ornzns {(DrrixpAnzs).*

Csnil Procedurs Code (1882), section 317~—Drior and subroquont morigagoes-—
Purchass of part of moriguged pyoperty in execntion ¢f decroe on prior
mort gage——Suit on second morfyage-—duction pupcharer alleged to bo
benamidar of mortgagor—dot No. IV of 1882 [ Pranafer of Property dot),
section 43, ‘

5. portion of conbain morlgagsd properly was purebased by o third parky at
ruotion sale in execution of & doeres on a prior mortyage,

Held on guit for snlo by {he subsequent mortgagee thab it was not open to
the subsequent morbgages lo bring this portion sagain o sulo upon tho ground
that the auction purchaser was sorely & lenemidar fov the morbgagor. Ram
Narain v. Mohawian (1) followed,

Tris was a suit brought by the representabives of the original
mortgagee to enforce a mortgage exccuted by one Bindeshri
Bakhsh Pal Singh on the 20th August, 1895, and comprbmg

shares in geveral villages, Bo far as the share in one village—<"

Rugia~—was concerned, the suit was resisted upon the ground thut
it bad been purchased at an auction sale in execution of a prior
mortgage decree by Musammat Jairaj Kunwari, the wife of
Bindeshri Bakhsh Pal Singh. The plaintitfs alleged that this
purchase was made merely as the benamidar of Bindoshri Bukhsh
Pal Singh, Musammat Jaira] Kunwari’s defence was thai this
contention was not open to the plainifls in view of the provisions
of section 817 of the Code of Civil I’rocedure, 1882, The court
of first instance (Additional Subordinate Judge of Gorakl lipur)
dmmxssed the suit except ag regards & very sma.ll »ormu of the

* Pirat Appeal No. 1 of 1900 from a deoroo of Buuke Bahar
Rubordinate Judge of Gorakhpur, dated the 24th of Bepterber, 39%&1 Additional

(2) (1908) L L. B., 26 AlL, 82,



