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entitled to the benefit of the prior iucumbraunce, a: against the
incumbrances which had been created hefween tho original
mortgage and the new sccuriby The same view seems to have
been taken by both the High Courts of Calentta and Medras,
Mr, Hamilton, on behalf of the appellant, contends that the
decree was actually swisfied by the sale-deed, and that the
snhsequent mortgage wasa new arrangement altogether in which
not only the old mortgage debt was salisfierl but alo a criminal
charge compromised. We cannot take this view. Itis clear
that owing to the fact that the adjustment of the deeree was not
certified the property could be sold in exeeution of the decree,
notwithstanding auy sdjustment. I the sale had taken placo
and the property had been sold to a third parly, the latter would
have gota perfect title amd the sale would have heen consi-
dered to be free of all incumbrances. We feol that wo must
regard the position of the parties without considering the com-
plication of the sale of 1308, that is tr say, we must deal with
the eise on the basis that prior to the actnal sale of the property
on foot of the mortgace decree the decree-holder took from the
judgement-debtor a fresh mortgage for the amount due on foot of
the decree. In our opinion, under these circumstances and on the
anthorities, the mortgagee is entitled to the benefit of the prior
mortgage ab least to the extent of all moneys secured by that
mortgage. We dismiss the appeal with costs,

‘ Appeal. dismeissed,

Before My, Justice Riclarde and My, Jusiiee Tudball,
PHULMANI OHAUDHRAIN (Deruypant) v, NAGHSHAR PRASAD Axnp
orHERS (PrAINTIFIS).*

Mortgage—Prior and subsequent morigagess—Sale of mnr(gagsd property in
execution of prior morigagec’s decroe—Subsequont murtyages mo parly
heroto=Price to De paid by subsequent mortqagee on seeking Lo redsam,

A subsequent mortgagee is not ontitled to redeova the prior morbgage by
simply paying the price for which the mortgaged property may have boen pur-
chased at an auction sale held in excoution of & decres obiained by a prior
mortgagee withoub joining the subsequent mortgagen as & party ;hut such anbse-
quent mortgages must, if he wishes o rodeom, pay to the prior morigages tho full
amount due on the prior mortgage. Ds‘p Narain 8ingh v, Hira 8ingh (1) applied,

& Tirst Appeal Nn. 393 of 1909 frow o decros of (.ol\ux Prasa ! ‘Subord to
Judge of Gorakhpur, dated tho 13th of August, 1909, : « m:x

(1) (1887) L. L, R, 18 All., 8a7.
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Tre facts out of which this appeal arose are fully stated in the
judgement of the Court.
Maulvi Muhommad Ishag, for the appelland.
Dr. Pej Bahadwr Suprw and Monshi Zswar Seran, for the
respondents.
Ricmagsps and Tooparr, J.J.:—The facts of the case out of
which this appeal has urisen are as follows:—One Agar Singh
~ was the owner of cortain shares in seven villiges,namely, Mania,
Ramnapur, Kakrahu, Benipur, Belghata, Parsu, and Mahadani,
His share in mauzs Kakrahu was 11 annas, On the 9th of July,
1880, he mortgaged an 8 anna share in mauza Kakrahu and a
share in mauza Mahadani to S8heo Charan Misra, the predecossor
in title of the present plaintiff respondents for a sum of
Rs. 555, On the 1st of December, 1883, he moxtgaged an 8
anna share of mauza Kakrahu together with shares in mauza
Mania, Ramnapur, Benipar and Belghata, to one Jiwan Das,
for the sum of Rs, 11,500, On tho 16th of June, 1885, he
gave a second mortgage to Sheo Charan Misra of the whole 14
anna share in muuza Kakrahu and a share in mauza Parsu for the
sum of Rs. 2,000. This Rs. 2,000 consisted of Rs. 1,500, due on
the bond of Oth July, 1880, and Rs. 500, cash. Jiwan Das brought
a suit on his bond of 1883 without making Sheo Charan Misra a
party, and cbtained a decreeon the 15th of March, 1887, In
execution of that decree, on the 20th of June, 1893, an 8 anna
share in mauza Kakrahu, fogether with the shares in mauza
Ramnapur and Belghats, was sold ab auction and purchased by
Musammat Karamraji Kunwari, the wife of Agar Singh, for the
sum of Rs, 700, On the 10th of June, 1895, Karamraji Kunwari
sold an 8 annashare in maunza Kakrahu to the appellant defendant
for the sum of Re. 4,100, The heirs of Sheo Charan Misra have
now sued on the bond of 16th June, 1885, and have made the
appellant defendant a party to the suit and seek to bring to sale
the whole 14 anna share of mauza Kakrahu and the share in
m auza Parsu, The actual amount due ontheir bond was over 3
lakhs of rupees. The amount due in respect of the sum of
Re. 1,600 (which was the debt due on the old bond of 1880)
would come to over two lakhs of rupees, The plaintiffs, however,
sued only to recovex Rs. 80,000, and the lower couxt has held thab
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this is a part of the debt due in respoct of the old morlgage of
1880, The appellent defendant pleaded that the bond of 1883
was prior to that of 1885, and that therefore, the plaintifts could not
bring to salean 8anna shureof maunzy Kalrahu nuless they paid
the whole amount due on the mortgage of 1883 orat leash Rs, 4,100,
the price which shelad paid to Karamraji IKnnwari, for this 8 anna
share, The lower court held that out of this 8 anna share mort-
gaged in 1883, 6 anuas were not mortgaged in the bond of 1880, -
but that the vemaining 2 annas formed a purt of that 8 anna share
which was mortgaged  under that bond ; decreed the plaintiffs
claim, and mado the gale of (his six anna share in mauza Kakrahu
conditional upon the plaintiffs paying tho sum of Rs, 700, to the
defendant appellant. Tho defondant appeliant appeals and urgos
that she 1s entitled fo receive the sum of R, 4,100 before her six
anna share can be put tosale. Inour opinion the lower court’s ordop
in regard to the payment of Rs, 700 is cloarly wrong. In the
first place Ras. 700 is nob the price which was actually paid atthe
aucbion sale for this six annas, but the price paid for 8 anna
share in this village and shares in bwo other villages. In the
second place the price paid ab that auction snlo is not a true
mepsure, in ouropinion, of what the plaintiffs respondents ough
to pay in order to redeomn the prior mortgage on-the six anna
shave. The fact that Sheo Charan Misra was no party to the
former suit whiclh terminated in the decreo of 15th Mareh, 1887,
left in Sheo Charan Misra the right to redeem the prior mortgago
of the properky. The right of the present defendant uppellant
is the right to have the mortgage redeemed. We fail to see on
what principle she is entitled to recoive meroly the sum which
was paid ab the auction sale whether that was a high price or a
low price. ‘Lhis was the view taken by a Bench of this Court in
Dip Narain Singh v. H ira Singh (1), wherein it was held that
& subsequent mortgages is not eutitled to redoom o prior mortgage
by simply paying the price for which the prior mortgagee
may have purchased the property at an anction sale held in .
execation of a deores obtained hy him without joining the subse-
guenb, fnorbgagee as party ; but such subsequent mortgagoe mush,
if he wishes to redeen, pay to the prior mortgageg the fall amount

(1) (1887) I. I, R, 19 AN, 537,
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due on his mortgage, The only difficulty in applying this
principle to the present ease is due to the fact that the prior
mortigages Jiwan Das and all those persons who may have pur-
chased the mortgaged property in execution of his decree have
not been made parties to this suit. There is nothing on the
record to show whether or not the decree of the 15th of Mareh,
1887, has been satisfied or in what manaer it has been satisfied,
ifab all. There is nothing toshow whether the other properties
mortgaged were sold or not, and if sold, to whom and for what
amounts. No objection was taken by ¢he defendant appellant in
the lower court as to the non-joinder of parties, and in this appeal
she merely claims that she is entitled to receive the price which
she paid to Karamraji Kunwari (not for the 6 anna share) but for
the 8 anna share. In these circumstances it seems to us thab the
only eqnitable method of doing justice between the parties is to
allow the plaintiffs respondents to bring this six anna share in

mauza Kakraha to sale eonditional on their paying to the appel- -

lant that portion of the mortgage debt due on the bond of 1883
which can properly be attributed to the 6 anna share in dispute,
In order to enable us to do this we must have findings by the
lower court upon the following points, which we refer as issues
under order 41, rule 25, of the Code of Civil Procedure :—(1)
What was the total amount of the debt due on the bond of 1883 at the
date of the sale, namely, the 20th of June, 18987 (2) What was
the value of the properby mortgaged in the bond of 1883 other
than the six anna share of mauza Kakrahu on the dabe of the sale?
And what was thd value of the six anna share in mauzn Kalk-
rahn ? (3) What was the proportionate part of the mortgage
debt which conld properly be attributed to the six anna share now

indispute ? Fresh evidence may be taken, and the case will be

‘put up on return of findings. Ten days will be allowed for

objections. :
Tssyes remyittedy
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