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APPELLATE CIVIlL.

Bafore Mr. Juetica Riohards and Mr. Justios Ludball,
RAHIM-UN-NISSA (Darmypane) v. BADRL DAB (Prargroeg).*
Mortgage—Prior aud subscquent morigagoce—Decres obtained on & prior
mortgage satisfled by ewscution of a frosh merigage in JFevour of deorée

holder~ Priority over an tntermediate morlgayso.

A decrea for sale upon a moxtgago of 1895 was obteined in 1801, Tn 1903 tho
deoree-holder nccopled in satisfaction of the doores @ salo-deed of a cortain
portion of tho mortgagoed proporty, bub this adjusbment was never cartified to the
cowrt, Subsequently the docres waa pul into oxeoution and & sale was ordered,
but before it was ocarried out tho partios camo to tormd, aud tho judgement-
debtox exeouted o frosh mortgage fo seoure tho dooretal amounf. This was in
May, 1904, Moanwhile, in April, 1904, another mortgage had beon executed by
the judgement-dobtor, Held that tho mortgago of May, 1904, boing in satisfac-
tion of the ocarlier muorbgage of 1885 had priority over thab of April, 1904,
Kanhaiya Lal v, Chedda Singh (1) and Shyam Lalv. Baskiruddin (3) followed,

THis was a suib brought to enforce a mortgage of dute the 17th
of Muy, 1904, executed under tho following circumstonces, The
plaintiff mortgageo held a moxtgage from the same moxrtgagor of
the 6th of February, 1895. This morbgage was pub into suit gnd
a decree obtnined on if, and eventually matbers were arranged
between the plaintiff and the dofendant in this way that the
plaintiff book a fresh mortgage for the decretal amount and the
decree was entered up as satisfied. When the present suib was
brought one of the defendants resisted it on the ground that slvs,
held o prior mortgage of the 26th of April, 1904. The court of
firsh instance, however, held that this was of no avail against
plaintifi’s mortgage, inasmuch as he was enfitled to eclaim
priority in virtue of the original mortgage of 1895. The defen-
dant mortgagee of April, 1904, appeuled to the High Court.

Mz, 4, H. C. Hamilton, for the nppellant.

Dr. Satish Chandra Bamerji, for the respondent,

Riomarps and TupBaLL, J. J. :~This appeal arises out of a
suit on foot of a morigage dated the 17thof May, 1904, The
plaintiffs stated in the plaint that the morigage was made to
sausfy a cortain dccrw obtamed on the 25th of I ebruary, 1901,

s msn Appmnl Nu 358 of 1909 fwm & deoree of Mnhmyu Lald, bocond Add;.
tionul Judgo of Meerut, dated the 29cd of Fune, 1909,

{1) (1907) 7 A, Lo V., 984, () (1906) L, 1, B, 98 AlL, 778,
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on foot of a mortgage, dated the 6th of Febraavy, 1895. 'They
therefore claimed thab their mortgage had priority over the
defendant’s mortgage. The defendant claimed nnder a mortgage,
dated the 25th of April, 1904, madeby the last male owner of
the propertyin favour of his wife, who is the present appellant.
Tt appears that when the decree, dated the 25thof February 1901 ,
had been obtained, the decree-holder accepted from the judge-
ment-debtor a sale-deed of a eertain part of the mortgaged
property in full dischavge of the decree. Possession, however, it
issaid, was never given, and it is admitted that the adjustment
of the decree was never certified to the court. Subsequently,
the decree-holder put the decree into execntion. The judgement-
debtor objected, pleading the adjustment. The court refused to
recognize the adjustment, because it had not been certified aceord-
" ing to law, and divected the property to be sold. Before the
property was sold, however, the judgement-debtor asked for
ganction to prosecute the decree-holder for frandulently executing
the decree which had been satisfied. The result of all this was
the mortgage of May, 1904, on foot of which the present suit has
been instituted. The amount of the mortgage was the amount
of the decree of February, 1901, The court below has decreed
the plaintiff’s claim giving the plaintiff the priority which was
olaimed. In appeal here it is contended that the decree of the
95th of February, 1901, was fully discharged by the ssle-deed of
1903, and that the plaintiff’s mortgage is only entitled o the priority
of its actual date. Reliance has been placed upon the case of Nakio
Rom v. Moti Ram (1). In that case, no doabt, it was decided
thab where the decree-holder took a usufructuary mortgage in
discharge of a mortgage decree, he could not fall back upon the
original mortgage on foot of which he had obtained his decree.

This decision was considered in the case of Kanhaiyes Lal v..

Chedda Singh (2), and a Bench of two Judges expressed their

dissent, In the case of Shyam Lalv. Bashir-ud-din (8),it was

held that where a third person advanced money for the purposes

_of satisfying a mortgage decree for sale of the property and

took a mortgage for the amount so advanced, he wag
(1) Wockly Notet Lot B %, 2. 50 K0 o, ™ P55
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entitled to the benefit of the prior iucumbraunce, a: against the
incumbrances which had been created hefween tho original
mortgage and the new sccuriby The same view seems to have
been taken by both the High Courts of Calentta and Medras,
Mr, Hamilton, on behalf of the appellant, contends that the
decree was actually swisfied by the sale-deed, and that the
snhsequent mortgage wasa new arrangement altogether in which
not only the old mortgage debt was salisfierl but alo a criminal
charge compromised. We cannot take this view. Itis clear
that owing to the fact that the adjustment of the deeree was not
certified the property could be sold in exeeution of the decree,
notwithstanding auy sdjustment. I the sale had taken placo
and the property had been sold to a third parly, the latter would
have gota perfect title amd the sale would have heen consi-
dered to be free of all incumbrances. We feol that wo must
regard the position of the parties without considering the com-
plication of the sale of 1308, that is tr say, we must deal with
the eise on the basis that prior to the actnal sale of the property
on foot of the mortgace decree the decree-holder took from the
judgement-debtor a fresh mortgage for the amount due on foot of
the decree. In our opinion, under these circumstances and on the
anthorities, the mortgagee is entitled to the benefit of the prior
mortgage ab least to the extent of all moneys secured by that
mortgage. We dismiss the appeal with costs,

‘ Appeal. dismeissed,

Before My, Justice Riclarde and My, Jusiiee Tudball,
PHULMANI OHAUDHRAIN (Deruypant) v, NAGHSHAR PRASAD Axnp
orHERS (PrAINTIFIS).*

Mortgage—Prior and subsequent morigagess—Sale of mnr(gagsd property in
execution of prior morigagec’s decroe—Subsequont murtyages mo parly
heroto=Price to De paid by subsequent mortqagee on seeking Lo redsam,

A subsequent mortgagee is not ontitled to redeova the prior morbgage by
simply paying the price for which the mortgaged property may have boen pur-
chased at an auction sale held in excoution of & decres obiained by a prior
mortgagee withoub joining the subsequent mortgagen as & party ;hut such anbse-
quent mortgages must, if he wishes o rodeom, pay to the prior morigages tho full
amount due on the prior mortgage. Ds‘p Narain 8ingh v, Hira 8ingh (1) applied,

& Tirst Appeal Nn. 393 of 1909 frow o decros of (.ol\ux Prasa ! ‘Subord to
Judge of Gorakhpur, dated tho 13th of August, 1909, : « m:x

(1) (1887) L. L, R, 18 All., 8a7.



