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1911 Their Dordships will therefore humbly advise His Majosty

Boreee that the appeal should be dismissed, wud the appollant will pay
Kunwa®  {he costs.

Eirmoocu Appeal dismissed.
Bamioun, Solieitors for tho appellant :—2. . Srsnmerhays & Son.
Solicitors for tho respondents s Ronkain Ford, Ford & Chester
J. V. W,
PG UMRAOQ BINGH awn avormrn (Poarwmvys) o, LACHMAN SINGIT sxo
m](;giir ARoPIRE (DurENDANTS).
15, 1‘2‘ RB [On appenl from tho Court of the Judicial Commiarioner of Oudll at Lucknow.}

Aot No. 1 of 1860 (Oudk Katates Avt)~ &7 uf tulugdar—Sanad execuied by
Falugdar theongh the madiation of fanily friendg—Whathey document
twax testumentary or pou-lestomentory—Registraiion of dienment - dob
Ko, TIT of 1877 (Indiun Registration det), sections LT and 49—~—Instrument
aff acting immovable proporty ~(Fround nwof specifleally taken in argument
in courés bolow—~Coste,

A talugdar in 1839, in complinneo with the divechions issted by the Govorn-
ment, made o declaration thad, # T wish and fila this appliostion, that after my
death Umrao Bingh  the oldesb son (sic) my estato showkd continue in my fumily
undivided in sccordsnes with tho eustom of tha rrj-gsddi, and that the youngor
hrothers shall ha entitled to gob maintensneo from thoe gaddi-nashin.”

Held (wfiivming the desision of (he Cowrty in Indin) that it was » valid
tostamentary disposition by the talugdar of hiy eslats in favour of his cldest
5O, :

Tho sume talugdur, having three sons, wilth one of whom he wes on bad

terms, excouted in 1884 tho following doswmont, whish ho called o sannd e« Poe

Prithipal 8ingh, who is my son, I fix Rs. 300 snpnally, so thnb he may towintain

himself. Besides this whatevor T may give T will give squally to the throe sons,

exoopt provisions, which they may take from my godown (kothar), Tho marriage
and geuno espenses of tho soms and duwughters shall bo borno by me, Aftor
meo the three gons are to divide the property movablo and iramovable., This
hag beon seblled through tho medistion of Thalkur Jote Bingh of Bihat, and

Thekur Ratan Singh of Rojal,”

Held (roversing tho decision of the Judicial Clommissionor's Court) that it
was & non-toslamentary instrumont, It was a family areangement arrived
ab by tho mediation or arbitration of iwo gantlemen, frionds of thoe family and
interested in its honour, and it was plainly inlended {o b oporative immediately
and to bo final and irrevocablo.

Held algo that it rotuived Lo boe registocod undor soction 17 of the Roglatrae
tion Aot (ILI of 1877) in order to make it effoclive as rogards immovable
proporty, and, bmn{f umo;*nt(*md was, 80 far, xmd

.-—lm'l 'znu;,n;'x n.:,', Jaond Higeow, i Anmt.n \Vn.»m, umi

R, Am.ut
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On an objeotion that it was not open to the appellants to contend that tho

document was uot & will tho fact thab they had, throughont the proceedings in ot
the Courts below, taken conilioling views as to the nature of the document, was Unizso
hald not to preclude thoeir Lordships from considoring and determining the real Siseu
question in the case, and thab they were bound to give effeot to the real character LAczx;‘Mm
of the document. Neither party had pursued a consistent course in the matter, SCNaiL.

Their Lordships perwitted the appellants, thevefore, to raise thas contention,
but in allowing the appeal on that ground thoy did so withoub costs to the
appollants on this appesl ox 1o the Courts helow.

APPEAL from a judgoment and decree (19bh August, 1907)
of the Court of the Judicial Commissioner of Oudb, which re-
versed a judgement and decree (Sth September, 1906) of the
Subordinate Jadge of Sitapur.

Lhe principal question for determination on this appeal was
the right of succession to the estates of Ramkote and Hadipur,
“the last owner of which wus one Kalka Bakhsh Singh; and to -
determine that it was necessary to decide which of several
docunents pub forward was his last will and testament regulating
the succession, .

. 'Lnhe Ramkote estate was settled with Kalka Bakhsh Singh -
ab the second summary settlsment afier the confiscation ot all
proprietary rights in Oudh, and a sanad was subsequently granted
bim by Government, who also conferred upon hun two villages
forming the Hadipur estate in recognition of loyal services, On
the passing of the Uudh Kstates Acs (1 of 1869) Kalka Bakhsh
Singh’s name was eutered in lists 1, 4 and 6 prepared under
section 8 of that Act, and he consequently became the absolute
owner of the property in suit until lus death.

Kalka Bakhsh Singh died on the 14th of October,1893,leaving
his eldest son Umrao Singh, his third son Baldeo Bakhsh Singh
(the present appellants) and twe grandsons, Lackman Singh and
Bharat Singh now respondents, the sons.of his second son Prithipal -
Singh, who died on the 10th of November, 1892,

On the 9th of January, #662, Kalka Bakhsh Singh, in reply to
a Jetter from the Deputy Commissioner of Oudh asking him to

“declare the custom of succession obtaining in his estate, and
saying that if the custom of gadds-nashini did not obtain in his
family, “ib is necessary that vyou should write a will and enter'
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therein the name of your heir and register it,” executed the
following document ;-

“As the British Governmont has conferred upon me, goneration after
ganoration, the proprietary rights in Ramkote estate, therofore I wigh and file
this application that after my death Umrao Bingh, the eldest son, {sic) my estate
should continue in my family undivided in accordance with the custom of raj-
gaddi, and that the younger brothers shall be entitled to gob maintonance from
the gaddi-nashn,”
and presented it with a petition in which it was stated that his
wish was that bis eldest son Umrao Singh should succeed him.

Prithipal Singh was on very bad terms with his father, so
much so that in May, 1834, Kalka Bakhsh complained to the
Deputy Commissioner of the eonduct of Prithipal, and subse-
quently lodged a formal complaint against him in the Criminal
Court under sections 352, 448 and 506 of the Penal Code. Matters
however, were settled between them by two of Kalka Bakhsh,
Singh’s friends, J ote Singh and Ratan Singh, who eventually drew
up the following docuwment, which they induced Kalka Bakhsh
Singh to sign on the 23rd of May, 1854 :—

“Thig sanad i8 exceuted by me, Thakur Kalks Bakhsh, tn.luqdar of Bam-
kote. Xor Prithipal Singh, who is my son, I fix Rs. 300 annually so that ha
may maintain himself. Besidos this whatover I may give I will givo egually
to the three soms, exoopt provisions, which they may take from my godown
(¥othar), Ie may take six annas in Kharif (orop) and ten annay in Rabi (orop)
out of miy treasury (fehnil). The marriage and gaune cxpoenses of tho sons and
daughters shall b2 borne by me. After me the thrce song aro to divide the

property, movable and immovable, This has been settled throngh the mediation
of Thakur Jote Bingh of Bihat and Thakur Raten Bingh of Rojah,”

Though Kalka Bakhsh Singh was indneed to sign that deca-
ment in order fo settle the quarrel with his son, he did notact upon
it ; and on the 16th of February, 188G, Prithipal Singh instituted
& suit in the court of the Subordivate Judge of Sitapur to recover
arrears of maintenance, and a sum of money equal to the amount
alleged to have been given by Kalka Balkhsh Singh to his young-
est son Baldeo Balchish Singh:  That suit way dismissed on the
25th of August, 1886, on the groun? it the documont of the 23rd
of May, 1884, which eontained the ngreemeuh to pay maintenance
had not been registered.

On the 3rd of May, 1822, Kalka Bakhsh Singh brought a suit
in the court of the Subordinate Judge of Sitapur for cancellation of
ghe document of the 23rd of May, 1884 ; but Prithipal Singh died .
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before the first hearing of the suit, which was consequently with-
drawn.

Ou the 4th of October, 1895, lel«.a Bakhsh Singh e*{ecuted a
will by which he gave his es} Ltn o his two surviving song, Umrao
Bingh and Baldeo Bakhsh Singh, and died ten days afterwards.

Atter his deabh there were disputes io obiain mutation of

names in the Revenus Regisiers ; and on the 14th of May, 1894,
the Deputy Commissioner of Sitajmy made au order directing the
name of Umrao Singh to bs entered for one-third of the estate,
the name of Baldeo Bakhsh Singh for another thixd; and the
names of Lachman Singh and Bharat Singh, the sons of Prithi-
pal Singh, for the remaining third.

Ou the 20th of June, 1894, Umrao Singh fransferred his in-
terest in the estate to his brother Baldeo Bakhsh Singh.

On the 30th of September, 1905, Umrao Singh and Baldeo
Bakhsh Singh brought the present suit against Lachmaa Singh
and Bharat Singh to recover possession from them of the one-third
sharé of the estate which they had obtained under the order of
the 14th of May, 1894 : basing their claim either on the will of the
9th of January, 1862, or on that executed by Kalka Bakhsh Singh
on the 4th of October, 1893. The plaintiffs alleged that the will
executed by their father on the 23vd of May, 1834, was obtained
by crercion and undue influence; nnd that it had been, moreover,
revoked by their father in his lifetime.

The defence was inter alic that the document, d-ted the 9th
of Junuary, 1862, was nob a will, and even if it was o will it was
cancelled by the document, dated the 23rd of Muy, 1884, which

“they called a sanad and which they alleged was not executed under
undune influence; nnd that Jalka Bakhsh Singh never duly
executed the alleged will of the 4th of October, 1893, s he was
on that day not of sound disposing mind, end incapable of
executing such a will,

On the issues raised in accordance with the pleadmgs the
Subordinate Judge held. that the ducument of the 9th of Jaouary,
18G2, was » will in favour of the firss plaintiff, Umrao Singh;

' that the document of the 23rd of May, 1834, was not proved to have

* been executed by Kalka Bakhsh Singh ¢ wibh his free will and

ounsent”, and that Kalka Bakhsh Siogh was not shown to ‘have
: 49 ;
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been capable of making a will on tlie <4ih of October, 1893.
He made a decree, therefore, in favour of the plaintiff.

The defendants appealed to the Court of the Judicial Com-
missioner, and the appeal was heard by Mr, E. CraMizr, Judieial
Commissioner, and Mr. J. Sanpers, Additional Judicial Com-
missioner, who agreed with the findings of the SBubordinate Judge
that the document of the 9.k of January, 1862, was a will in favour
of Umrao Singh ; and that Kalka Bakhsh was notcapable of making
2 will on the 4th of October, 1893 ; bub they dissented from bis
finding as vegarded the document of the 23rd of May, 1884. They
were of opinion that its execulion was not obtained by threats or
undue influence; that it was testamentary in ite nature ; had not
been revoked, and that it operatied as a valid devise to Prithipal
Singh, the benefit of which passed on his death to bis sons, the
defendants,

As to the nature and effect of the document of the 23rd of
May, 1884, the following was the material portion of the judgement
of the Court which was delivered by Mr. CHAMIER t—

# Tha point was not taken in the argumonts bofore us, but it oocurred to me
aftorwards that there might be room for doubt, whether tho signature of Ralke
Balhsh is so placed on the documont as to male it appear that it was intended

thereby to give effeot to the document us o will (see scotion 50 of the Sucoession
Act, which is appliell to the wills of talugdars by seotion 19 of Act T of 1869)
and we decided to hear counsel furthor on tho guestion. Tho writing is on &
strip of paper 18 inches long and 5} inchos Wwido and the lines are about 43
inches long lemving & very narrow margin on cach side. Tho signature of Kalks
Bakhash, which is very large, is in the blank space at the top and iz written at
right angles to the body of tho dosument. The signatures of the witnosses aro
in the space at the bottom and are close to the date. In soma parts of Yudia it
appears to be the custom to sign all documents at the top and old seunads (granty)
in thig province are invariably found to have been signed at the top, In the
case of documents written on stamped paper it is customary for the executant
and the witnesses to sign at tho right hand side where a largo margin is laft for
the purpose, It would not have been possible to leave sueh a murgin on he
paper used for the document in guestion. The exeoutant must have signed oither
at tho top or abthe Lottom. Potitions are signed at tho bottom ; but » sanad,
such as this purports to be, could nob possibly have been signod at the bobtom,
T think it is .clem: t].m!; the signaturo is so placed as to make it apponr that
Kalla Bakhsh intended to give effeot fo the document, and as there is ng rule
requiring the signature of the excoutant of & will to ho ali tho fook or and of the
dooument, I think it nl}lst' bo held that the aignaturo was infonded to give affect
to tho doowment ag & will it and so far as it is of a tostanaontary character,
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Counsel for the plaintiffs took advantage of the opportunity offered by a further

- hearing to argue that the document conld not operate as a will at all, because
the executant calls it a sanad and beosuse, in parb, ab least it is not of a testarnen-
tary character, The first parb of this argument is met by tho case of Thalusr Tskhei
Singh v. Thakur Baldeo Singh (1) where a document called a famliknama was held
to operate as a will. The second parf is met by the decision in Zali v. Murlidhar
{2) and other like cases, in which it has been held that & part of wajib-wl-ars muy
operate as a will. Both parties throughout this case until the further hearing
in this Court admitted that so much of this document as is of a testamentary

_character should {ake effect as a will if the document is not invalid on the
ground of undue influence.

“The next queation is as to the consirustion of this dooument, The plainte
iffs urged that Kalka Bakhsh intended thereby to leave his estate to his three
sons as joint tenants; and that as Pirthipal died in the life-time of his father the
whole estate passed to the plaintiffs, the surviving sons, under this document,
Bat it appears to me to be quite clear that Kalka Bakhsh did not intend to make
his gouns joint fenants. Prithipal was living apart from his father and his
brothers, and nothing could have been farther from the intention of Kalka Bakhsh
than that his three sons should be joint tenants, He evidently contemplated a
division of the estate between them, for he said ; ~¢ After my death my three sons
will (or let my three sons) divide (fagsim) my movable and immovable pro-
perty.’ Inimy opinion, the devise was to thé three sons as temants in eommon.
Under section 98 of the Indian Succession Act, which is applied to the wills of
taluqdars by section 19 of the Oudh Estates Act, the devise to Prithipal takes
effect in favour of his sons, the defendants. The word used in seotion 96 of the
Succession Aot is ©bequest,’ bubt the words *beguest,’ <bequeath,’ &o, are
uged in the Qudh Estates Ach, in the gense of devise and under the labter part
of section 19 of the Oudh Hatates Aot, the word * bequest ' in section 19 of tha
Buccession Act must be given the same meaning as is attached to it by the Oudh
Bstates Act.

« The next question is whether the will, as it may now be called, of May,
1884, was revoked by the tostator’s written statoment in Prithipal’s suit of 1880
{Bxhibit 4) or by his plaint in & suit of 1892 (Exhibit 5). According to section
BT of the Bucoession Act, which is applied to wills of talugdars by section 19 of
the Oudh Estates Act, no unprivilegoed will or codicil nor any part thereof can be
revoked otherwise than by marriage or by any will or codicil or by some writing
doclaring an - intention to revoke fhe same and executod in the manner in which
an unpriviloged will is required by tho Succession Aot fo be executod, or by
burning, tearing, or ofherwise destroying the same by lho teskator or by some
person in his presence and by his dircction with the intoation of revoking the
same. 16 is admitted that if Lhis scction applies to the will of 1884, that will
wos not vovoked oither by tho writien stulement of 1886, or the plaintof 1894,
“pub it is comiended by counsel for the duiendmnts thab seetion 57 ol tho
Buccession Act applies only to wills made by taluqdars or grantees in favour of

(1) (1884) I L. R, 10 Qalo, 702: (B) %906) I L. R, 28 AlL, 488,
L. R, 11T A, 140, . B., 88 1. A, 112,
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persons who do noéi comio within the second and thivd parngraphs of scotion 18
of the Qudh Eslales Aeb, 1f this contention s corvesl then the seolions of the
Succession Ach menbionod in see!ion 19 of the Gudh Tulales Act do nobt apply
to the wills of lalugdars generatly, but only to wills made in favour of porsons
who do not gome within (he seeond and third paragraphs of scetion 18 of the
Oudh Estaies Ach It scoms Lo mo lo he impossiblo to accopt this contention,
Section 19 of the Acb says thad cortain soctions of the Buccossion Act shall apply
to afl wills and codicils wade by any talugdar ov granleo uader the provisions
of the Act, It appsues fo mo to be impossible o hold that theso words apply
only o ono class of wills, In my opinion they apply to all wills mado by talug-
dars under tha powera conferred upon thom by section 11 of the Aet. I hold
therefore that tho will of May, 1884, was not revoked oithor by the written stato-
ment of 1886 or hy the plaink of 1892 (1).”

On this appeal—

DeGruyther, K. (', and 8. 4. Ky ffin, for the appellants, con-
tended that the ducument of the Oth of Jenuary, 1862, was a valid™
will, and a8 such was an cffcetive devive of the whole estate in
favour of the first appellant Umrao Singh : that had been found by
both Courts below [Sir B. Finluy, K. ¢, 1t is nob disputed that
that helding is o good decision in law]. Tt was then contended
that the document, dated the 20rd of May, 1884, was not in fach or
in law a Lestames by disposition of the eslate, It wus nob executed
by Kalka Baklsh Singh as o will, and was never intended by him
to operate as & will. Ii wws intended to, and did, come into
operation immediately on its exocution. Reference was made o In
the goods of Robinson (2) where probate of such u docnment wag_
refused and it was doubted whether the Courl conld treat as being
a will a document which was only partly testamentary, [Sir R.
Finlay, K. C. ohjected"thust it was not now open o the appellants
to argue that the document was not a will. Tt had been all along
treated as a will withoub any objection to that course being
raised by the appellants]. There was always a quostion whether
it was a will or not.  Reference was made to the case of Tugore
v. Qagore (3). The circumstances of the making of the document
were discussed, and it was cubmitted that as 16 was shown thab
Prithipal Singh was at enmity with his father, and that the latter
was obliged to bring charges agringt him in the Criminal Court,
of assaalt or using criminal force, honse trespa s aud criminal

(1) This judgement is xeported in 11 (2) (1864) I, R., 1 D, and D, 884,

Oudh Casos, 102,
C{8) (2678 L. R, L 4., Sup. Vol, 47,
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intimidation under sections 352, 448 and 506 respectively of the
Penal Code (Act XLV of 1860) there were good grounds for
saying that the document in question was obilained from Kalka
Bakhsh Singh by Prithipal by undue influence, if not by aciual
threuts : and Hall v. Hall (1) was referred Lo, it being contenled
that the document was invalid on that ground, as not. having been
executed by Kalka Bakhsh 8ingh with lis iree will and consent,
ag the Subordinate Judge had held. Moreover, Kalka Bakhsh
“Singh had never acted upon it. If viewed as a contract too it
was invalid for want i cousideration under seclion 25 of the
Contract Act (1X of 1872): and it wus ineffective as regarded
immovable property by the fact that it was not registered ;
sections 17, 28 and 49 of the Registration Ast (111 of 1877) were
referred to. Reference was ulso made to section 19 of Act I of
1869 and the Succession Act (X of 1865), section 96, which had
been wrongly applied to the case by the Judicial Commissioner’s
Court.

Bir R, Finlay, K. C., and Ross, for the respondents, contended
that the document of the 25:d of May, 1884, was nobt the less
operative a8 a will as to the testamentary portion merely because
the rest of it might be of a non-testamentary characier; and
referred to Thakwr [shri Singh v. Thakur Laldeo Singh (2) and
Lali v. Murlidhar (3) in which a temlikneme and a wajib-
ul-arz were respectively cousidered to be effective as wills by the
Privy Council. I was not, it was submitted, procured from
Kalka Bakhsh Singh by undue inflaence#r threats ; and was not
void under section 25 of the Contract Act; but was a valid will,
under which the respondents were entitled to the one-third share
of the property in respect of which mutation of names was effected
in|their favour after Kulka Bakhsh Singh’s desth. Registration
of & will was optional under the Registration. Act, seetion 18, and

it was never legully revoked by Kalka Bakhsh Singh: section

57 of the Succession Act (X of 1565), wade spplicable to the wills
of talngdars by section 19 of the Oudh Wstnles Act (T of 1869), and
the definition «f a “will” in the lai er Ach wero referred t0;

1 TR, 1P.and D.48L.  (2) .1961. T. L. R., 10 Cale., 792(802) :
(1) (550 ( ) L. R, 111, A, 135 (140),
(8} (1006) L L. R., 28 AlL, 488: L, I3, 83 L. 4, 47,

1911

" Uurao
Singm

?.
Laommax
Smvax.



1911

Unrao
SINGH
Ve
LACHNAN
SinGH,

352 THE INDIAN LAW REPORTS,  |[VOL. XXXl

and the ease of Tugure v. Lagore (1) cited for the appellants wus
distinguished.

To show that the fach of the document being a will was nob
disputed in the pleadings and in the{lower courts it was poinbed
out that the appellants called it a will in their plaint, para-
graph 11, and in parageaphs 83 and 34 of their replication, in
which they said (paragraph 83):—“The arrangement on fool
during the life-lime of ¥alks Bukhsh Singh may bo called by
any name, but whatever was written o lake offect afier his death
is nothing buta will ” and paragraph 3d:—¢ At all events Kalka
Bakhsh Singh could and did yender ineffectunl the testamentary
portion merely by an expression and course of conduct”’ No
gronnd was takon that it was not a will either in the petition of
objections on the appeal by the respondents to the Judicial Com-
missioner, nor in the grounds of appeal to the Privy Couneil ;
and the document was dealt with as o will throunghout the judge-
ments of both the lower courts. The point that it was not a will,
not having been raised before, could not be raised now The
judgement of the Judicial Commissioner upholding that document
as a will should be nffirmed. The due exccution of the alleged
will of 1893 was negatived by the conenrrent judgemonts of the
lower courts on the facts.

De Gruyther, K. (., in reply referred tojthe pleadings to show
that there had been a. contest between the parties as to whether the
document of the 23xd of May, 1884, wasa will or not. In the plaint
it was called both a “ will % and a “ deed ” jand in the respondents’
written statement, paragraphs 8 and 81 to 34 it was called a
“deed " and a “sunad.”’ It was cilled a “deed ” and a * will?
indiseriminately in the judgement of hoth the courts below, and in
fact throughout the proceedings in India. Had the ground leen
definitely taken, there would have been no evidence necessary ; it
was a matter of law. The point, it was submitted, w:s now open.
Reference was made to the fach that in the suib by DPrithi-
pal against his father the document was rejected aus evidenco
because it was not registered and section 17 and clanse (d) of
section 18 and section 49 of the Registralion Act were referred
to.

(1) (1872) L R, T, A, Bup, Val., 47,
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- 1911, February 28th:—'The judgement of their Liordships was
delivered by Lord MACNAGHTEN :—

This is an appeal from a decree of the Court of the Judicial
Commissioner of Oudh reversing the decision of the Subordinate
Judge of Sitapur.

The dispute between the parties relates to the right of succes-
sion to one-third of the estate of Ramkote, of which a Hindu
gentleman named Kalka Bakhsh Singh was the last owner.

In the course of the discussion before this Board the contro-
versy was reduced to two quastions, and two questions only—

(1) Was a certain document executed by Kalka Bakhsh on
the 23rd of May, 1884, a testamentary or a non-testa-
mentary instrument ?

(2) Is that question now open having regard to the course
of the proceedings injthe Courts below ?

After the confiscation of Oudh the second Summary Settlement
of the Ramkote estates was made with Kalka Bakhsh. He
obtained a sanad from the Government. Fis name was entersd
in lists 1, 4, and 6, prepared under the provisions of section 8 of
Act T of 1869. And he remained absolute owner of the property
until his death.

Kalka Bakhsh died on the 14th of October, 1893. e had

three sons, Umrao Singh, Pirthipal Singh, and Baldeo Bakhsh.
Pirthipal Singh died in his father's life~-time, leaving two sons,
who were defendants in the suit and ave the respondents to this
appeal. .
On the 9th of January, 1862, Kalka Bakh:h in compliance with
the directions issued by the Government, declared that his wish
was that after his death his estate should continue in his family
undivided, in accordance with the custom of raj-gaddd, and that
the younger brothers should be entitled to maintenance,

It is not disputed that this declaration was a valid testamen -
tary disposition by Kalka Bakhsh of his estate in fu.vour of his
eldest son.

Kalka Bakhsh and his second son Pirthipal Singh were on
bad terms, so much so, thas Pirthipal Singh threatened personal
violence to his father, and Kalka Bakhsh commenced criminal
proceedings against his son. The quarrel, however, was for the
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time composed by the intervention of two friends of the family,

* Jote Singh of Bihat and Ratan Singh of Rojah. At their instance

the following document was drawn up and signed by Kalka
Bakhsh in their pre-ence on the 23cd of May, 1834 :—

* This #anad is executed by me, Thakur Ealka Bakhsh, falugdar of Ramkote,
For Pirthipal Singh, who is my son, I fix Rs. 300 annually, so that he may
maintain himself. Besides this, whatever I may give I will give equally to the
three sons, except provisions, which they may take from my godown {(kothar}.
He may take 6 annas in kharif (crop) and 10 annas in rabi (crop) out of my
treasury (¢ekwils. The marriage and gauna expenses of the sons and daughters
shall be borne by me, After me the thres sons are to divide the property, mov-
able and immovable, This has becn settled through the mediatlion of Thakur
Jote Singh of Bihat and Thakur Ratan Singh of Rojah.”’

Kalka Bakhsh, though he executed the document without
demur, did not comply with its terms, if, indeed, he ever meant
to do so. In February, 1886, Pirthipal Singh, who apparently
was then in destitution, brought & suit to recover arrears of main-
tenance and a sum of money equal to an amount alleged to have
been given by Kalka Bakhsh to his youngest son Baldeo Bakhsh.
The snit, which was founded on the instrument of May, 1884, was
dismissed by the Subordinate Judge, and the dismissal was
affirmed on appeal, except as regards arrears of maintenance
then due, amounting to Rs. 412-8-0. -

In May, 1892, Kalka Bikhsh brought a suit for cancellation
of the instrument of May, 1884. Pirthipal, however, died in
November, 1892, before the suit could be heard, and it was con-
sequently withdrawn,

After Kalka Bukhsh’s death there was the usual quarrel as to
registration io the Revenue records. On the 14th of May, 1894,
the Deputy Commissioner of Sitapur, without pronouncing any
opinion on the questions in dispute, made an order directing the
entry of one-third of the estate in the name of Umrao Singh,
one-third in the name of Baldeo Bakhsh, and the remaining third
in the names of Pirthipal’s two sons.

Umrao Singh then transferred his interest in the estate to his
brother Baldeo Bakhsh, and they brought this suit as co-plaintiffs
to recover the one-third of the estate entered in the names of the
sons of Pirthinal Singh, They relied mainly on a will alleged to
have been executed on the 4th of October, 1893, up to which date,
as they contended, the testamentary instrument of the 9th of
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January, 1862, was in force. They asserted too that the instru-
ment of the 23rd of May, 1854, was obtained from Kalka Buakhsh
by undue influence, and was wholly inoperative.

The Subordinate Judge gave effect to the plaintiffs’ claim
except so far as it was founded on the alleged will of October,
1893. 1re decided against them on the issue as to the validity of
that document, stating that the exeeution thereof ¢ was not very
clear to his miad.”” The decree was made without costs.

Oa appeal the Judicial Commissioners aflirmed the findings
of the Subordinate Judge in regard to the will of 1S62 and tre
alleged will of 1893. DBut as regards the instrument of 1854
they held thas its execution was nos procured by undue influence,
and that it operated as a valil devise to DPirthipal Singh, the
benefit of which passed on his death to his two sons. In the
rosult they revessed the decree of the Subordinate Judge and
dismi-sed the suis with co.ts.

Their Lordshiys agree with the Court of the Judicial Com-
mi sioner in thinking that the instrument of 1884 was not
procured by undue influence, Indeed, there seems to be no
gromnl waitever fir sach a suggestion. Ou the other band, it
seems clear that that Jocumant 1, & nin-testamzntary instrument.
It was a family arrangement arrived at by the mediation or
arbitration of two gen jemen, who were old friends of the family,
aund interested in maintaining its honour. It was plainly intended
to be opa-ative imme liately, and to be final and irrevocable. It

. fails of etfect simply bocause 1t w:s not registered, as required

by the Registr tion Acy, 111 of 1877, section 17. 1t is therefore
void as regurds immovable property. )

As regards the second question their Lord: hips must hold that
they are not precluded by wh:t took place in the Courts lLelow
from.considering and de-ermining the real question in the ense.

In the Courts below neither party pursued a counsisient course.

Aslong as tie questioa of the validity of the alleged will of the

450 of October, 183, was undetermined, the apyellants contended

that the instrament of May, 1881, wa: teslamentary, while tkte

defendants conteaded that ib was a settlement and not a will,

As soon ag the alleged will of 1893 was succe:sfully impeached,

tie defendants maintained that the instrument of 1834 was a will
50
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and nob a settlement, and the appellants changed their attitude.
Their Lordships think that, notwithstanding the conflicting views
preseuted by the appellants in the Coarts below, they are bound
to give effect to the real charactor of the instrument, AL the
same time they consider that tho appellants, though successtul in
the result, ought not to he allowed costs on this appeal or any
costs in the Courts helow,

Their Loxdships will therefore humbly advise His Majesty
that the appesl ought to bo allowed and the decreo of the Sub-
ordinate Judge restored, and that any costs paid under the order
of the Court of the Julicial Commissioner must be returned.
There will be no costs of the appeal,

Appeal ullowed,

Solicitors fox the appellants:—1'. L, Wilson und Co,

Solicitors for the respondent :~Young, Juckson, Beard and
King.

KHUNNIL LAL (DrruxpAst) v. GOBIND BERISHNA NARAIN axp
anorEEn {PoAmzizes) and two other apposls consolidatad,
[On appeal Jrum the High Court of Judicature at Allahabad.)

Hindu Law— Change of veligion—_lonveris—F ffect of sonversion of membor
of Joiné Hindw family to Mebenmadanismm—Regulalion VI of 1884, so¢-
thve I~ det XXT of 1850~-Compromiss— I [Feol o f compromise entered into
&y membors of family in setélomont of disputes as fo right fo propspby-——
Aet No. XIV of 1859 {Limitation dct}, section L, clawge 19w dot No, IX of
\87L (Limilalion -dct), schedule LI, article 142—dot XV of 1877,
( Indian Limitation det), sohedule IT, article 141—Suit by reversionsr.

By Bengal Regulation VII of 183%, sechion 9, and Aot XXT of 1850 the
Legislature virtually set aside tho provisions of tho Hindu Liaw which penalize
the renunciation of religion, or exclusion from casto,

Where, thoreforo, in a joint Hindu fumily consisting of a fathor and son,
the father was converted to Muhammadanism in 1845, Held (reversing tho dooi-
sion of the High Court) that by the father’s abandomment of Hinduism the
son did not acquire any enforceable right fo his father’s sharo in the joint family
“property which he could oithor assert himsclf, or bransmit to his hoirg for ene
forcemont, in a British Courd of justice.

Semble whatover right the sou acquired under the Hindw law to the shate
of hie father eamo into existonce on tho convorsion of tho latter in 1845 ; and no
suit could have been brought (even if Regulation V1T of 1853 and Aot XXT of-
1850 had permitted it) to enforco that right aftor the Japse of 12 yenrs frum the

Present 1 —Liord Maowacmrny, Lord Rosson, Bir ARTRUB WILKON, &
AuEER AL, ! ' kox, and Mr,



