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of law, they will havo tliolr co.s&s of the ftppoal iwourred in 
Eo gland.

A'̂ ipp/il (ilhnmd and orm nmianded.
Solicltiora for the a|)noli!inf-.rf :— 2l (I SmmiBr'hmjs tfe Son.
Solicitors for the rospDUfloiiliS: -'-rBttrrow  ̂ Ilogfirn & N'eviU,

B H A W AN IK T JK W A B  (D ef e sd a n 'p ) j). IEIMMAT B M IA D T JB  AN» a n o w m s

(I’ r̂ ATKTlFKH).
[On appo'il from  the TTigh Court of Ttuliciituro ftti Allalialjad,]

•HtJifZiii Lrtw--Withm) htj mijti o f  husltif.ml's tUhfs dtifiii// /« ’.? Uf/iHtno
pnt;m‘:iil—■Jfineiiiid o f  proof i f  iihligtiiiun lo r('ini^‘~^Onu$ o f

proof.
In  tliia ca?A  w liinli w;ks a n  i»,ppe:i,l from  Mio (Uiniaion ot th e  H igh  Oouri; m  

tha Carnot TUmnuii Bahiulnr v, Bhiiva.ii Kuiuour (1) tlie Jutlkual OoitmutkHj 
mecely alUi'Hio.l (luit. flotus'oti on Mio i^rouml t!ial. iluj apjitillarit oa  w hom  
the onus la y  IvAil Hot, [irovtsil f-lu'TO w as a n y  o lilig a tio u  o u  th o  part o f  t lio  

b a a to u d  or h is  osta lo  to p ay  tlio inonoy:^ w liioh  woko paid b y  h is  w ifo , am i d is ­

m issed tho appeiil.

A ppeaIj from a Jti'lgemeiif'i and decroo (Is:.- May, 1008} o f tho 
High Court at Allahabad,Hvhioli rovoreot! a deoree (lltli Augast*., 
1905) of ihe Sttbordinate Judge of Slmhjahiitipttr,

The quesfciot) for detormiiiafcion in this appeal was jib to the 
riglit ol fcKo re^ponrlenis (plainfeHTs) to recover imm ilie appellant 
(dsfeiiflant’) cartam proporty in her posso'sioii whioh the pkiutiS'.v 
allp'ged had migiimlly belonged to their matioinuil gi'ancimothor, 
aarl whioh they allft,i(6(l ha-l been sold by her witlioiit logalmooeg'^ 
sity to one Jiwaa Sahai, the vendor to tho appellant.

The Su^nrdinato Judge dlHtniŝ ed the sii»t with costs. On 
appeal the Hii?h Court (Sir JoHsr S tan ley , C. J. and K aramat 
Husaih, 3.) reversed tha'-* decree and gave tho plaitifcilf a deoree 
for pos'es^ion of tho property on cei'tain terms. The facta 
of the case will l)e fouiid fully s'af'.el in the Jiidi êraont of Mr. 
Jufjtica K aramat Husain reported in I, L. E,, 30 A ll, 352.

On this appeal: —
W, A> liaikes, for the uppellant, contended that there was 

abundant evidence of tho Ie<2;al necee ity ; that the respondtmti 
being daughter’s sons the qufsiioii of Jef.rul neeeaaitv {)id not ro;div
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arise, and the respondents were bound by the acts and transfers i9n
made by their grandmother and mother ; that the respondents 
were also bound by the acts of their great-grandfather who was Kuhwab
the head of a joint Eindu family ; and lha.t the grandmother himmat
and mother of the respondents (who were the reversioners) harl Bahabub.
complete power to deal with and transfer the property. Re­
ference was made to Sueoaram Morarji Shelay v> Kalidas 
Kalianji (1) | Ghimnaji Govind Oodbole v. Dinkar Dhondev 
GodboU (2) ; Karim-ud-din v. Gohind Krishna Narain (3), 
and Raj BuUuhh Sen v. Oomesh Ghnnder Mooz (4).

DeGruyther, K. G,, and Boss, for the respondents  ̂ contended 
that it was for the appellant to show legal necessity jiisfcifying 
the alienation of the property; and the power of a female manager 
of a joint family was very restricted.

Payment by a wife of her husband’s debt in his lifetime was 
merely voluntary ; such payraenfj involved no obligation on the 
husband to repay it j nor, it was sabmitted, was there any 
assumption that there was a contract by him to repay it. Ee- 
ference was made to Mayne^s Hindu Law, 7th Edition, page 850, 
paragraph 653, and Sham Sundar Lai v. AoTihan Kwnwaf (5).
There was no sufficient evidence of legal necessity justifying the 
sale of the 30th of September, 1890; it was not binding on the res­
pondents, and they were entitled to recover the property transfer­
red by that deed on the conditions imposed by the High Couct  ̂
whose decision should be upheld.

Maikes replied.
1911, February 15tK The judgement of their Lordships 

was delivered by Lord Maonaqhten •
The facts of this case are very com.plicaceii in detail, but it 

seems to their Lordships fchat judgemeni: can be given in a single 
sentence.

The appellani; has not proved that there was any obligation 
on the part of Nityanand or his estale to pay tlie ktonê fs which 
were paid by his wife- The obligation lay upon the appellaht 
t̂o prove thrtfc there such L’abiriLy, and she lias not safciafied it.

(1) (I89d) I. L. R., IS Bosn.. n3i. (2) (1886) I. U E., 11 Bom- 820.
(3) {iJtO'J) I. L. E., 31 All., 497; (4) (1678) L L . B. 5 Oalc,, M.

L. li., 3G I. A., 188.
(5) (1898) I. L. 21 AIL, 71.

VOL. X X X III.] AIXAMABAD SEBIE8. I4 g



SM THE XA'W »F,PORTO, [YOL. XXXIEI,

KUHWiR

HrEMA®
BmiDDE,

1911 Their .Lordaliips will fclieroiore humbly advise Hia Majesty 
that the ftppeal should lio disiuissod, 'lud tiho a]>|)ol!aa{i will pay  

the costs.
A.pp(it'( I d m n im a d .

Solioitors foi' the appelLuit; 0. Bii'm>'nit\rluty8 c& Bon. 
Sfjlic'ifcors for fcho respuiulente;— Ford & OheM$r 

J. V. W.

P . 0 . 
19 11. 
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UM EAO SINC3-H i r o  anox’Hmr (Pi:<AiNTH)’i'u) v, I^AGHMAN B IH G H  
Amnmu CDicmmumn}.

[Oa appeal from  thfj Oourfi o f I,lie Judioial Oim'imiaHiauot oE Otitlli afc Luoknow J 
J.nt No. i  f)/'1800 (Oudh lialaies i-Vill n f ta.lu>ittar-"Bana.d ii'csowied 8,f

TaUdjdnr thfoufjh the mfitlinlinn of fiim ilii fri6 n d s --W h c fJtir  dnoainmi 
ifun testatmniary or t m u - f e s f f i m e i t i w ! / o f  ilMnimmi ■~J,o§ 

No. 1 1 / « /1 8 7 7  (In d ia n  MeiptiraiUm Attf-), 17 and 40— In d ru m m i
(tj)soiinff irtmovnhie pi'^ipei'ty -^(h'duiid not ^peid/kally taTeen in arffwnmt 

in pmu'ts bdow-~-G(» t̂s,
A fcaliKjdar in  18',12, in  cout£ifianao wiOi tlio d itadyoas isatwd by fe e  0 o ? e m - 

meati, wacJo iii floolMiatloa that, “  I  wielt aivl illo thitt (s^pplioation, that aftef m y 
death ‘OntEiio Singk tlio cltlesfc tson {sie) m y  estato 8liov*l>l oontinao in m y fam ily  
tindhided ia  accovaanoa tlio ouatom of Um rn J-fp fM i, aiid'thati tlia youngox 
lirothers b M I  Ijs onfiitI«cl to  got ttuiIntiJiumco from  iho ffitddi-nauHn,*'

JIdd (lininniug ilie deoiaion of Uus Cluurii) in Indiit) that it wan a ‘valid 
testaiiaotitaKy tlis|iOBil.ion. by  tlifi UIttC|flftr o f h is m inio in  favour o f  ibis aMo*ti 
son,

Tlio Kime M q q ia r, havm g ttxroo non«, w iih  oao oE whom  lio wm  on had
texms, esoovitel in 188i ilio following tlooumoiil, \v1iloli lu) culloil ;i, siajuul:..“ Fmk
JPrithipal Singli, who is my boh, I fix Ra. SOO aiumally, vio Ijliiih lie sn-A'j 
himsolf. Besides this whatovoe I may givo I will give equally to the thcoo sons, 
Bxoogt provisions, whioh they may ialco from  my goclown (hotluir). Tho inatriag® 
and ffmna expenses of tho sons and dauglitoita shall bo homo by mo. After 
mo the three sons aro to divide tho propoKty moviihlo axxd immovahlo. This 
has beoa settled through tho modlfttion of Thakur Joto Singh of Bihat, and 
Thakur Satan. Singh of Bojah.”

Meld (roversiag tho deoiaion. of tha Judicial Oominisoionor’s Court) that it 
was a noa-tostamontary instrumonfc* It was a» family armiigomont wrivod 
a,t by tho modiation or urhitmlion of two gonfcloraoH, frionds of tho family a,ad 
intorestod in its honour, and it. was plainly iiitond«d to bfl oporativo iiumodiately 
and to bo final and irrcvocablo.

iiffc’W alHo that it required to ho rogisfcofod under flcction 17 of the Eoglstra* 
tion Act (III of 1877) in order to inalfo it eJleciliva as tegiwds immovably 
property, fttid, boing unroffinlcrod, was, Bo fftJ% void.

M't, Amh!i:u Au .
'!■ AuTiiini. Wxi.BOK, W;n.d


