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1910 mere jnortgago in tlio I’orui of a ealu ihubI; d(;|Hvml oti the infcon- 
lioa of tho patl/ios to bo gai.huroil from ihc liui<,fuugo in wlncli the 

triuisaotioii ca.rried oiit  ̂ Htipplorm.uikidj iti msiy be, by oral ovi- 
deneo. I f  wo alf;acli tlujir true meiyiing to tho rooitala wliioli w<5 
have rcforred to abovOj ili mjint., tihifikj bo liylfi Uiufc tho 
tioii was intended by tlie juirtit'a t.o Jiri oiifi nud oufc HM.le wilihaii 
nproetiienfi for r e p u rc h a s ii .  Jji view o f  tbcs kuif^uago used we are 
of opiixion tihnti tho couii.K IjcIow  I’ighlly hubl th a t  tho piaintiiff 
iiad no right td redeem tho  |>ro[Hjrty. If h e  iniondod io rely upon 
tiie .'igi’eement foe re|»ir(.;h;!,8i!, {uj uup̂ ht to have paid hi  ̂ niooey 
witliiu iilio time U in itod  by docunsfiil). Having failed fco do 
soj h© must ubido the cf>uaoq\iotK’CM. 'Wo disraiss th« appeal \viili 
costs.

Appeal disrrmsed.
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F E IY Y  COUNCIL.

HANII'-XJN-HISSA’ AHD aw i'H ise (Piai’i-,NiuNa'.s) ?». FAl'^-TJF-N lSSA  xmn asoim tei
(i*L.AINTrFF8,)

[On appeal from  tluo illigli. Coui'li <■)£ Jutliijftinrfi at Allahabad,]
A ('t  No. 1 o /1 8 7 2  (Indim M m denet) JM )^  sa>fu)» '■M---Adm hsihiUh/of evidmct^ 
io thorn timt adocwMni ^mpariing ta h> a mie-deod is in  re a lity  «  $eBtl o f  gift*

In  llio apgetsil tliok  Loctlsliiiis woro of op in ioa  that tho docroo o£ tlio H ig h  
Couct ia  Fai>vn-nh$n. v . E m if -m -im s a  (1) ooulcl not bo uiipgortod ciad jem itted
tlio casG to tha H igh Court; to  bo doali w ith on ihd ovMonco. ■■__

from a Judgemmt and decree (I7th April^ JOOo) of 
the Higlx Court at Allahabad, -wbiob xeyersed a decree (5th 
Bovember, 1902) of the Additional Subordinate Judge of Ali
garh.

The main questions for dofcermination on this appeal wore,
(a) whether a deed o! sale, dated th0_27th of StJptembor, 188% exe
cuted by the plaintiff (respondent) in favour of tho appellants and
anotherj embodied a gemune tra ŝac .̂ioQ5 or was merely a ic -  
tifcioiis deed j and (b )  whether or not tho appellants slioold be 
allowed to give pnrolo cvidenco for tho ptirposa of showing 
that the executant of the aforesaid deed, whioli purported.

Tresmi I’—LotA M acnaokxkh, L on l Koijsoj5r, Sir Amtbvu Wttwif ftnd 
Me. Ahbxb Am.

{!)  (I90fi) T, li. l i ,  U7 A ll, cm .
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fco be, and was, » deed of sale on the face of it, did not) 
intend to take the purchase money therein specified from the 
vendee.

The Subordinate Judge held that natural love and affection 
wag the real consideration for the deed of sale, and that ib 'wasj 
therefore, noi; ficliitiioaŝ  but real conveyanoe by which 
ownership with possession, was transferred.’  ̂ He also held 
that the plaintiff was estopped from claiming any relief against 
the transferees. Ho accordingly made a’ -decree dismissing the 
suit with costs. On appeal ihe High Court (Sir J ohn  S ta h le y , C. 
J. and Sir W. B urkitt, J.) were of opinion that the defendants 
were precluded by the provisions of section 92 of the Evidence 
Act (I of 1872) from giving oral evidence to show that the 
deed of sale was in reality intended by the executant to be a 
deed of g ift : and they held that the question was concluded 
by the decision of the Privy Council in the case of Balkishen 
Das V. Legge (1). They therefore reversed the decree of the 
Subordinate Judge. They did not, however, give the plaintiff 
a decree for possession o f the property j biiij they gave her a 
decree for Es. 60,000 with interest from the date oi the decree, 
and declared her entitled to a charge "for the decretal amount 
on the property in the hands of the transferees (the three princi
pal defendants). The facts of the case are fully stated in the 
report of the case in the High Go art which will be found in 
I. L. R., 27 AIL, 612.

On this appeal
W. A, Maikes, for the appellants.
Db Gruyther, K, 0., and B. Dube, for the respondents.
1911, February 14^^:—-The judgement of their Lordships 

was delivered by Lord M acnaghtek

Their Lordships think the decree appealed from cannob be : 
sustained. They are of opinion that the pr6per course will be 
to remit the case to the High Court to ha dealt ’wi&' on the 
evidence, and they will humbly advise His Majesty accord
ingly. The costs o f the further hearing will be costs in the 
cause* As the appellants hav# been Snceesiful upon the point
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of law, they will havo tliolr co.s&s of the ftppoal iwourred in 
Eo gland.

A'̂ ipp/il (ilhnmd and orm nmianded.
Solicltiora for the a|)noli!inf-.rf :— 2l (I SmmiBr'hmjs tfe Son.
Solicitors for the rospDUfloiiliS: -'-rBttrrow  ̂ Ilogfirn & N'eviU,

B H A W AN IK T JK W A B  (D ef e sd a n 'p ) j). IEIMMAT B M IA D T JB  AN» a n o w m s

(I’ r̂ ATKTlFKH).
[On appo'il from  the TTigh Court of Ttuliciituro ftti Allalialjad,]

•HtJifZiii Lrtw--Withm) htj mijti o f  husltif.ml's tUhfs dtifiii// /« ’.? Uf/iHtno
pnt;m‘:iil—■Jfineiiiid o f  proof i f  iihligtiiiun lo r('ini^‘~^Onu$ o f

proof.
In  tliia ca?A  w liinli w;ks a n  i»,ppe:i,l from  Mio (Uiniaion ot th e  H igh  Oouri; m  

tha Carnot TUmnuii Bahiulnr v, Bhiiva.ii Kuiuour (1) tlie Jutlkual OoitmutkHj 
mecely alUi'Hio.l (luit. flotus'oti on Mio i^rouml t!ial. iluj apjitillarit oa  w hom  
the onus la y  IvAil Hot, [irovtsil f-lu'TO w as a n y  o lilig a tio u  o u  th o  part o f  t lio  

b a a to u d  or h is  osta lo  to p ay  tlio inonoy:^ w liioh  woko paid b y  h is  w ifo , am i d is 

m issed tho appeiil.

A ppeaIj from a Jti'lgemeiif'i and decroo (Is:.- May, 1008} o f tho 
High Court at Allahabad,Hvhioli rovoreot! a deoree (lltli Augast*., 
1905) of ihe Sttbordinate Judge of Slmhjahiitipttr,

The quesfciot) for detormiiiafcion in this appeal was jib to the 
riglit ol fcKo re^ponrlenis (plainfeHTs) to recover imm ilie appellant 
(dsfeiiflant’) cartam proporty in her posso'sioii whioh the pkiutiS'.v 
allp'ged had migiimlly belonged to their matioinuil gi'ancimothor, 
aarl whioh they allft,i(6(l ha-l been sold by her witlioiit logalmooeg'^ 
sity to one Jiwaa Sahai, the vendor to tho appellant.

The Su^nrdinato Judge dlHtniŝ ed the sii»t with costs. On 
appeal the Hii?h Court (Sir JoHsr S tan ley , C. J. and K aramat 
Husaih, 3.) reversed tha'-* decree and gave tho plaitifcilf a deoree 
for pos'es^ion of tho property on cei'tain terms. The facta 
of the case will l)e fouiid fully s'af'.el in the Jiidi êraont of Mr. 
Jufjtica K aramat Husain reported in I, L. E,, 30 A ll, 352.

On this appeal: —
W, A> liaikes, for the uppellant, contended that there was 

abundant evidence of tho Ie<2;al necee ity ; that the respondtmti 
being daughter’s sons the qufsiioii of Jef.rul neeeaaitv {)id not ro;div
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■ Lord MiONAOHTEN, Luri.l ItitiaoN, 8ii* A im iiiis W lxsoH and

(1) (lyoS) f. h, E,, 30 A|i„ M'/,


