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mere mortguge in bhe form of aeale must depond on the inten-
tion of the parties to be gathered from the lingunge in which the
transiction 1s carried out, sapplemonted, it may be, by oral cvi-
denco. I wo attach thelr true meaning to tho recitals which we
bave reforred to ahove, 1hwnast, wo tlink, be held thai the bransac-
tion was intended by the pariles to b nn onb and oub sile with an
agreoment fov repurchase.  In view of the lanpguago used we are
of opinion that the courls helow cightly held thal the plaintiff
had no right to redeem the property.  Lf he intonded (o roly upon
the agreement for repurchisy, ho ought Lo have paid his money
within the time limited by the doewment.  Having failed to do
s0, he must abide the consoquences.  'We dixmiss the appeal with
costs,

Appeal dismissed.,

PRIVY COUNCIL.
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HANIFUN-NISSAAND AROTTER (Drrrspanes) ¢, FATZIN.NISSA Axp avorirzn
(Prarverewg,)
[Qu appent from the 1ligh Cowt of Judiesture at Allahabad,)
Aot Noo 1 of 1872 (Tndian Bvidenco «det), seeliva 38— Aduwissibility of svidence
to show thal a document puporting to bo a selo-deod it in reality a dead of gift.
In iho appeal thoir Lordships wero of opinion that the decrce of tho High
Court in Faiz-un-nisse vo Honif-un-nizsa (L) conld not be supported and mmztted
tha ease to the High Court to bo deall with on the evidonee, —

Aprpaxn from a judgement and decree (17th April, 1905) c>£
the High Court at Allahabad, which reversed a decree (5th
November, 1902) of the Additional Subordinate Judge of Ali-
gorh. '

The main questions for determination on this appeal wore,
(«) whether a deed of sale, dated the 27th of Septembor, 1889, exe-
cuted by the plainti(f (respoundent) in favour of the anpellants and
another, embodied a genuine transaction, or was merely a fic-
titioug deed ; and (b) whether or uot the appellants should be
allowed to give parole evidenco for the purpose of showing
that the execatant of the aforesaid deed, which purported

.Pro.n'n! .---Lord M.«cmaurzm, Lozd Rovaon, er ARTHU.R Wisox and
Mr, Aeun Any,

(1) (1906) T, L. R, 47 AlL, 619,
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to be, and was, & deed of sale on the face of it, did not
intend to take the purchase money therein specified from the
vendee.

The Subordinate Judyge held that natural love and affection
was the real consideration for the deed of sale, and thab it was,
therafore, not fictitious, but “a real conveyance by which
ownership with possession was transferred.” He also held

that the plaintiff was estopped from claiming any relief against .

the transferees. Ho accordingly made a'-decree dismising the
suit with costs. On appeal the High Court (Sir Jomn Staniry, C.
J.and Sir W, BusriTr, J.) were of opinion that the defendants
were precluded by the provisions of section 92 of the Evidence
Act (I of1872) from giving oral evidence to show that the
deed of sale was in reality intended by the executant to he a
deed of gift: and they held that the question was concladed
by the decision of the Privy Council in the case of Balkishen
Dus v. Legge (1). They therefore reversed the decree of the
Subordinate Judge. They did not, however, give the plaintiff
a decree for possession of the property; but they gave her a
decree for Rs. 60,000 with interest from the date of the decree,
and declared ber entitled toa charge for the decretal amount
on the property in the hands of the transferees (the three prinei-
pal defendunts). The facts of the case are fully stated in the
veport of the cage in the High Cowrt which will be found in
1. L. R., 27 All, 612,

Oun this appeal 1

W. A. Raikes, for the appellants,

De Gruyther, K. O., and B. Dube, for the respondents.

1911, Februwry 14th:~The judgement of their Lordships
-was delivered by Lord MACNAGHTEN :——

Their Lordships think the decree appealed from cannot be
sustained, They are of opinion that the proper course will be
to zemit the case to the High Court to be dealt with on the
evidence, and they will humbly advise His Majesty accord~
ingly. The costs of the further hearing will be costs in the
caugse. As the »appellgnts have been successful upon the point

(1) (1899) T.L, B, 92 AL, 149 : T B,, 87 1. A,, 58,
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of law, they will have their cosbs of the appeal inourred in
England.
Appeal allowed and case remanded.
Solicitora for the appellants ww7' O, Summerhays & Son.
Bolicitors for the respondents :-- Baprow, Rogers & Newill,

BHAWANI KUNWAR (Deruyvant) o, HIMMAT BATIADUR AxY ANOTHAG
(PrarNTIFFS).
[On mppes] from the Thyh Court of Judicsturs ab Allvhabad.]
Hindu Law- 1 iduw — P aymaat by wife of husband's dobis during s lifeline
wolsntury pragaens - Abseucs of prooft of ubligation to repay—Onus oft

proof.
Tn this exso, which was an appesd from tho dweigion of the tigh Court in

the ecaso of Immat Bahadwr v, Blhowasd Kawpar (1) the Judicial Cominiites
merely altivmod (hat docision on tho ground that the appellant on whom
the onus lay had nob proved thab thero was any ebligation ont the parh of the
hsband or his estnle to pay the monwgs which wore paid by his wife, and dis-
migged tho appeel,

Arpran from a julgemont and deevee (Is. May, 1908) of the
High Court at Allahabad,” which reversed a deeree (11th August,
1905) of the Subordinate Judge of Shahjahanpur.

The question for determination in this appeal was as to the
right of the respondenis (plaintiffs) to recover from the appellant
(defendant) cortain property in her possession which the plaintiffs
alleged had originnlly belonged to their mabernal grandmother,
and which they alleged had beon sold by her without logal nocess
sity to one Jiwan Sahai, the vendor to tho appellant.

The Budardinate Judge dismisced the suit with costs, On
sppenl the Hizh Court (Sir Joux SrasLey, C. J. and KaramaT
Husaix, J.) reversed that decreo and g gave the plaintiff a deereo
for poscession of the property on certain terms, The facts
of the case will be found fully s'atel in the judgement of Me,
Justice Karanmar HusaN reported in I, L R, 30 AllL, 352,

On this appeal: —

W. A. Ruikes, for the appellant, contended that thare was
abundant evidence of the legal neces ity ; that the respondents
being danghter’s sons the qur'sh(m of legal noeessity did not rolllv

[ -

Drisent gl onil Ma.umuxnm luul Hmaow bw Ammm WILbON’ .md
Mr. AMBIR ALL

{1) (1908) E L. R, 80 All,, 882,



