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however, of the series .of rulings abovementioned, I accept the 1910
view taken by my learned brother, and agree in his order, which ———

will alzo be the order of the Court, Oﬂno'x:: Lo
BHEEOPAL
Appeal allowed, "GO
Before Sir John Stanley, Enight, Chief Justice, and Mr, Justics Tudball. 1910

GHULAM NABI KEAN (Prarsmirr) v, NIAZ-UN-NISSA (Devuxpaxz)e  Decomber; 2.
Construction of document—Sale~Agreement to repurclhase exocuted on
sams day—Mortgage by conditionel sale,

When what purported to be an out.and-sale was accompanied by a
contemporanaous agresment giving to the vendor a right of repurchage within five
years at tho mame price, it was held that the transaction was what it purported
to be, and could not be construed as a mortgage by conditional sale. Bhagwan
Salai v. Bhagwan Din (1) followed. Fasudeo v. Bhau (2) veferred to,

TaE facts of this case were as follows:—

A sale.deed was exccuted in favour of the respondent on 12th
- August, 1894, On the same day another deed was executed

between the parties which provided that if the purchase money

were paid within five years, the transferee would reconvey the
property to the vendor, and the eale would be deemed to be non-

existent, This was a suit by the appellant vendor to redeem the

property on payment of purchase money on the basis that the two

deeds made the transaction a mortgage by way of a conditional

sale, The court of first instance (Subordinate Judge of Morad-
abad) dismissed the suit, and this decree was affirmed on appeal

by the District Judge. The plaintiff appealed to the High

Court,

The Hon’ble Nowab Muhaommaod Abdwl Majid (with him
Mr. B. E. O’Conor), for the appellant, contended that the two
documents must be read together as constituting & mortgage by
conditional sale. In the case of Bhagwan Sahai v. Bhagwan
Din (1) the vendees promised to reconvey as a matter of grace.
Moreover that ¢ase was decided on principles of common law
and did not apply. He cited Al dhmad v. Rahmat-ul-lah, (3)
and referred to section 58, clause (¢) of the Transfer of Property
Act. v ‘ o

# Second Appeal No. 798 of 1910 from a deoree of A, W. R. Cole, Distirict
Judge of Moradabad, dated the Sed of May 1910, confirming a decres of Nihal
Chandra, Subordinate Judge of Moradabad, dated the 116h of August 1509,

(1) (1890) L L. B,’12 AlL, 887.  (3) (1896) L. L R., 21 Bom., 528,
(8) (1862) I, T, B, 44 AlL, 195,
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Mr. @. L. Boys (with him Manlvi Ghulam Mujlabe),for the
respondent, velied on Bhagwan Sehas v. Bhagwan Din (1) and
submitted that tho case was exaclly like the present.  The parties
intended to creato a transfor out-and-out, v further relied on
Vasudeo v. Bhaw (2).

Stawpey, (L J. and Toppara, J.—This appeal arises onb of
suit for redemption of an alleged morbgage of the 12ih of
August, 1804. On that dabe a salo-deed was exocuted and a
contemporaneons agreement wherohy the vendee undortook fto
reconvoy the property comprised in the sale-deed on repayment
of the smount of the purchuse money within a period of five
years. The poriod of five years has long since elapsed, and
consequently the agroement Lo reconvey is nob capable of being.
enforced unloss the Gransaction is regavded as in the nature of a
mortgage by way of conditional sale,

Both the lower courts dismissed the plaintiff’s suit on the
ground that the sale-deed represented an out~-and-out sale, and
that the agreement whereby the vondee undertook to reconvey
the property on paymont of the purchase money within a limited
{ime did not convert the sale into a mortgage by way of con-
ditional sale,

This second appeal has heen preferred and reliance has been
placed upon the language of section 58 of the Transter of Property
Act. 1t is to be observed in this onse that there are two doou-
ments to be interpreted and that the decision of it depends upon
the true construction to be placed on those documents. If we
come to the conclusion that the sale-deed ropresented, and was
intended fo be, an out-and-out sale, then it appears to us that,
there being nothing illegal in the agreement of the parties, wo
should hold it to be an out-and-oub «ale, and that inasmuch ag the
purchase money was not paid within the time agreed upon, the
plaintiff is not entitled to rocover the property. It appears to us
that the case is concluded by the decision of their Lordships of
the Privy Council in Bhagwan Suhat v, Bhagwan Din (1). In
that case a document purporting to be ono of sale was accompanied
by a contract whereby a right was reserved to the vendor of

(1) (1890) L. I, B, 12 ALL, 387,891, (8) (1893)IL, L, R.) 91 Bom.; 526,
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repurchasing the property scld on repayment of the purchase
money within & certain time, and it was beld that the transaction
was not to be regarded as a mortgage by conditional sale.
Their Lordships in their judgeweut quote a statement of the
faw pronounced by Lorp CoaNciLLor CRANWORTH in the case
of Alderson v. White (1) when dealing with the quenion whether
or not what purported to be a deed of sale on its face was really a
morigage, and read the follo ving passage :— [n every such case
the question is, what upon a fair construetion is the meaning of the
instrnments? Here the first instrument was on the face of ib an
absolute conveyance; the second gave a right to repurchase on
payment, not of what should be due, but of the full amount of the
purchase money of £ 4,739, exactly correaponding to the terms cf
the two documents in the present case, whereby the vendee gave
the right to the vendors to take back the property if within the
period of ten years they should pay the same amount, namely,
Rs. 4,000, Was that, if taken according to its terms, a lawful
coptract? Clearly so. What then is there to show that it was
intended to be o mere mortigage ? I think that the court after
a lapse of 80 years ought to require cogent evidence to induce
it to hold that an instrument is not what it purports to be, and
I see bus little evidence to that eftect here.” 1t seems to us that
this language of the Lorp CHANGELLOR 18 closely applicable to
the facts of the present case. We find in the document which ig
described as a deed of sale, a recital that “the sale had become
absolute and final, and that the contracting parties had no right
to cancel the ssle and to demand restitution of the consideration
money, and that the vendor has no right to any share in the
property sold” In view of this language can we say that what
purports to be asale is in reality & mortgage? A stipulation for
' fepurchase will not of itself convert a case of sale into one of
mortgage, To make a mortgage there must be a debt—Vasudeo
v. Bhaw (2). 1f there be a right to redeem property from a
debs, there must also be the correlative right to enforce payment
“of the debt. Here there is clearly no debt. Whether a transac.
ijon is a bond fide sale with an agreement for repurchase or a

(1) (1858) 2 De. Gex, and J, 97 (108) ; (2} (1898) I, I, Ry, 21 Bom.,528.
44 R. R, 924 (038) .
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mere mortguge in bhe form of aeale must depond on the inten-
tion of the parties to be gathered from the lingunge in which the
transiction 1s carried out, sapplemonted, it may be, by oral cvi-
denco. I wo attach thelr true meaning to tho recitals which we
bave reforred to ahove, 1hwnast, wo tlink, be held thai the bransac-
tion was intended by the pariles to b nn onb and oub sile with an
agreoment fov repurchase.  In view of the lanpguago used we are
of opinion that the courls helow cightly held thal the plaintiff
had no right to redeem the property.  Lf he intonded (o roly upon
the agreement for repurchisy, ho ought Lo have paid his money
within the time limited by the doewment.  Having failed to do
s0, he must abide the consoquences.  'We dixmiss the appeal with
costs,

Appeal dismissed.,

PRIVY COUNCIL.

B —,

HANIFUN-NISSAAND AROTTER (Drrrspanes) ¢, FATZIN.NISSA Axp avorirzn
(Prarverewg,)
[Qu appent from the 1ligh Cowt of Judiesture at Allahabad,)
Aot Noo 1 of 1872 (Tndian Bvidenco «det), seeliva 38— Aduwissibility of svidence
to show thal a document puporting to bo a selo-deod it in reality a dead of gift.
In iho appeal thoir Lordships wero of opinion that the decrce of tho High
Court in Faiz-un-nisse vo Honif-un-nizsa (L) conld not be supported and mmztted
tha ease to the High Court to bo deall with on the evidonee, —

Aprpaxn from a judgement and decree (17th April, 1905) c>£
the High Court at Allahabad, which reversed a decree (5th
November, 1902) of the Additional Subordinate Judge of Ali-
gorh. '

The main questions for determination on this appeal wore,
(«) whether a deed of sale, dated the 27th of Septembor, 1889, exe-
cuted by the plainti(f (respoundent) in favour of the anpellants and
another, embodied a genuine transaction, or was merely a fic-
titioug deed ; and (b) whether or uot the appellants should be
allowed to give parole evidenco for the purpose of showing
that the execatant of the aforesaid deed, which purported

.Pro.n'n! .---Lord M.«cmaurzm, Lozd Rovaon, er ARTHU.R Wisox and
Mr, Aeun Any,

(1) (1906) T, L. R, 47 AlL, 619,



