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on the question to he decided in this caso, I profer to lollow the deecision of tho
Bowmbuy High Court in Gome Muhad Iietil v, Gukildas Khimgi, which is divcot-
Iy in poinb. I dismiss the appoal with costs,”

The defendant appealed.

Dr. Tej Bulvadur Supry, for the appellant :—

Only such damages as flowed natweally from the wroogful
act of the appellant could be assessed against him.  That doctrine
applied to cases of torts as well as of contracts; Hadley v.
Baxendale (1), Reference was also made to Mayne on Damages,
Tth ed., 49, 453, Mussumal Subjan Bibi v. Sheikl Suriciuliel
(2) and Kissori Mlohon Roy v. Harsukh Dus (3). It would not
bo in the contemplation of partios that the very man in whose
custody they were would steal them,

Maulvi Muhammad Ishag, for the respondoent, was not called
on.

SmawLey, C. J.and Baxersy, J:—We are of opinion that
the view taken by our learned colleigueis correct, It is based on
the ruling in Goma Mahad Patil v. Gokul Dus Klhimgi (4), with
which roling we agreo. The cases which have heen relied upon
by the learned advocate for the appellant appear to us to be
distinguishable. Tho correctness of the deeision in the caso
of Goma Malad Patil v. Gokuldas Klimji has never, so far
ag we are aware, been questioned. -We dismiss the appeal with
costs, _ .

Appeal dismissed,

Bafore Sir John Stanley, Knight, Chicf Juslive, and Mr. Juslico Banerji,
ZIA-UD-DIN axp aworner (Prainwirrs) ». MUHAMMAD UMAR AND OTIERS
) (DEFENDANTR.)™
Landlord and fenant-—~Co-owners—Recsipt for rent collusively given to tenant
by one co-owner—Right of the others lo suc {enant and remaining co-ouwner
Jor rent.
W and others were co-owneis of a shop which was leb to U, Tho other go-
ownors, suspecting W's good fuith, gavo nolice to U forbidding him to pay ront
~to W, They then comunenced proocedings for pavtilion of the shop. Subses
quenily W oxecuted in favour of U a receipt for arroars of xent and for a furthor

*Second Appeal No, 33% of 1910, from a decree of W, II, Webb, Dislriat
Judgo of Bareilly, datol the 98Uk of Jenuwwy 1910, reversing w decree of Girraj
Kishoro Datty Bubordinate Judgo of Baroilly, duted the 20Uh of June, 1908,

(1) 9 Tixoh, 341, (3) (1589) T. L. Iy 17 Cales, 436,
(3) (1809) 3 B. L. R, 413, (4) (1678) I, L. Ry 3 Bomy,, 74,
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sum alleged to reprosent rent paid in advance, Held that in the ahove
sircumstances the co-owners other than W were entitled to sue the tenant and W
for their proportionate share of the vent, their allegation being that the reccipt
reforzed to above was flctitious and collusive, Poorga Chura Surma v. Jampa
Dassee (1), veferred to, '

The plaintiffs in this case and one Wajih-ud-din were joint
owners of a shop which was let to one Mubammad Umar, It was
alleged that Wujih-ud-din ueed to collect the reat. On the 8rd
April, 1605, the plaintiffs served the first defend.int, Muhammad
Umar, with a notice stating that they suspected the good
faith of Wajih-ud-din and directing him not to'pay the plaintiffs’
share of the rent to Wajih-ud-din. Shortly after this notice, on
the 24th of Apiil, 1905, the plaintiffs brought a suit against
‘Wajih-ud-din for partition and obtainel a preliminary decree on
the 29th of July, 1905. The final decree in the partition suit was
mxde by the court of first instance on the 20th of September,
1906. There was an appeal to this Court and the case was
remanded for afresh partition. This partition took place on the
- 9th of March, 1908. Under it the shop occapied by the defen-
dant fell into the plaintiffs’ share. It was alter this partition
that the suit out of which this appeal has arisen was brought.on
the 25th of March, 1908, After the preliminury deeree for
partition made by the court of first instance, Mubhammad Umar
obtained from Wajih-ud-din, on the 31st of May, 1908, a receipt
for Rs. 510, in full payment of the rent due up to that date and
for an additional sum of Rs. 609-9-0 for rent in advance. The

present suit relates to the period from the 1st of March, 1905, to-

the 29ch of February, 1908. The claim was contested on the
grounds that the plaintiffs were not competent lo maintain the
suit being part owners of the property, and farther that payment
to Wajih-ud-din was a full discharge for the rent due,

The court of first instance (Subordinate Judge of Bareilly)
held that no payment had acturlly been made, and that the
receipt of the 3ist May, 1906, was collusively given, Upon
appeal the District Judge dismissed the suit altogether. The
plaintifs appealed to the High Court. .

Mr, A. H. C. Hamilton, Mr. B. E. 0’Conor ancl Mawlvi

Shafi-uz-zaman, for the appellants. - _
(1) (1873) 13 B, L. R., 989. .
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Mr. 8. A. Huidar and Babu Lalit Mohan Bunerji, for the
respondents,

Smantey, C, J. and BANERST, J.~=This appeal arises out of
o suit brought by the plaintifts appellants for recovery of arranrg
of rent againss the fivst defendant who is tho tenant of a hone
and shop belonging to the plaintiffs, and the defendant Wajih-
ud-din. Wajih-ud din owns asmall ghare in the shop, hub it is
alleged that he used to eollect the rent. On the Sed of Apil,
1905, the plaintiffs served the first defendant, Mubammad Umar,
with a notice stating that they suspected the good faith of Wajil-
ud-din and directing him nob to pay tho plaintiffs’ share of the
rent to Wajih-ud-din. Shortly after this notice, un tho 24th of
April, 1905, the plaintiffs brought a svit against Wajih-ud-din
for partition and obtained a preliminary decrce on the 20th”
of July, 1905, The final decrce in the partition suil was made
by the court of firsl imsbance on the 20th of Soptember, 19¢6.
There was an appeal to this Court and the case was remanded
for o fresh partition. This partition took place on the 9th of
March, 1908, Under it tho shop occupied by tho defendant
foll into the plaintiffy’ share. Lo was after this parbition that
the suib out of which this appeal has arison was brought on the
25th of March, 1908. After the preliminary decres for
partition made by the court of frst instance, Mulammad Umar.
obtained from Wajih-ud-din, onthe 31st of May, 1906, a receipt
for Re. 510, in full payment of the rent due up to that date and
for an additional sum of Rs. 609-9-0 for reni in advance. The
present suil relates to the period from the Ist of March, 1905, to
the 29th of February, 1908. The claim was contested on the
grounds that the plaintiffs were not competent to maintain the
suity being part owners of thoe property, and furbhor that payment
to Wajih-ud-din was a full discharge for tho rent due,

The court of firsh instance held that no payment had
aclually been made and the receipt of the Slst of May, 1908,
was collusively given. Upon appeal the learned District
Judge, without going into the various pleas raised by the
appellant beforo him, held that the suit was “fundamen(ally
bad” and that the plaintiffs as part cwner: of the property
lot to the defendant could nob sue kim for any porlion of the
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renb, In view of the circumstances of this ease this opinion
of the learned Judge is in our judgement erroneous, 'The
plaintiffs served the defendant, Mubammad Umar, with a

notice, forbidding him to pay their share of the rent to

Wajih-ud-din. If in spite of this notice the defendant paid the
rent to Wajih-ud-din, he did so at his own risk. It is manifest
that if any payment of the plaintiffs’ share of the rent was made
to Wajih-ud-din after thoe issue of the notice referred to above,
in spite of the plaintiffs’ protest and ab a time when partition
proceedings were going on, such payment was made in collusion
with Wajih-ud-din, This collusion is further manifest from the
fact that payment is alleged to have been made not only for
arrears of rent bub also for rent in advance, a circumstance
which is highly improbable. Under these circumstances the
plaintiffs were entitled to maintain the suit after making
Wajih-ud-din a defendant to it. This cage is similar to the case
of Doorga Chur'n Surma v. Jampa Dassee (1), decided by a
Hull Bench of the Calcutta High Court. The learned eounsel
for the respondent has cited a number of cases, which in our
opinion are distinguishable, inasmuch as in those cases no notice
was issued to the tenant directing him not to pay the rent to the
plaintiffs’ co-sharer, nor was there any collusion in those cases
between the tenant and such co-sharer.

We accordingly allow the appeal, set aside the decree of the
court below and restore that of the court of first instance. The
appellant will have his costs in this Court and in the court
below. '

Appeal allowed,
(1) (1878) 12 B. L. R. 289,
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