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1910 therefore failed to establish any custom under which he l}as a
Tawmam  Dbroferential right, and thab therefore the suib sl‘wul«l_be dismissed. -
Brsam In so far as the original meaning of the word shafi is concerned,
Bx:ém it is quite clear thal it nover con templated the question of blood
Ruoss, relationship. It mcans o conjunction, and under the Muaham-

madan Law there are three classe: of pro-cmplors : co-sharers in
the subject-matter of sale : co-shavers in ifs appurtenances, and
contiguous neighbowrs. Tf the original moeaning be applied to the
word shaft in the present caso, itiis clear thab the interpretution
placed by the court of firsh imstance wpon this docwment is &
correct ome, It is true that there are instances in these provinces
of blood relations having a prior right of preemption under
customs exisling in certiin villages. DBub these ipstances are
comparatively rare as compared to those in which the prior right
of pre-emption deponds upon nearness of space. 1t seems to us
that the interprelation placed by the court below is justified. In
addition to this it seems to ug that the wording of this wajib-ul-
arz, wherein it Bpeaks of a co-charer of a patbi in the khulisw
selling his right, indicated thab bis co-sharers in that same patti
would be his pre-emptors (apna shafi). Wo ses no reason to
differ from the interpretation placed by the court below. The
appeal therefore fuils and 1s dismissed with costs,

Appeal dismissed,

1910 Bofors Sir John Stanley, Kuight, Chisf Justice, und Mr. Justice Bunorji.
Decomber 21,  BAM BAHAT (Duvmyoant) v, AHMADI BIIGAM anD opgmns (PoAINCIIwes)®
Qivil Procedure Code (1882), sectivns 13, 48-Res judivata—Dismissal of

suit for redemption of @ moriguge—Socond suit for redemption of unviher

mortgage of the same properties—OCivil Procedure Cude (1908 ), ssefion

11; order I, rule 2,

Held that the dismissalof a previous suit for redomption of an alleged oral
mortgage was no bar ko the insbitubion of amother suil for rodemptbion of a
written mortgage in xespeet of the mame properbios of a difforont dato, PWeis
katkat Madathil Raman v, Thiruthiyid Krishnen Nair (1) {ollowed,

Ta1s was an appeal under scetion 10 of the Lebters Putent

from a judgement of KaramAr Husarw J. Tho facts of tho

o

*Appeal No, 53 of 1910, under secbion 10 of tho,Tottors Patont,
(1) (1906) L X R., 29 Mad,, 153,
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case are fully stated in the judgement under appeal, which was
‘as follows ¢ — ‘

«The facts of the oase are these:—In 1881, ome Achroo brought an action
5gainsﬁ Sheo Prasad for redempflion of a mortgage. Tho judgement of the
learned Munsif, dated the 30th Scptember, 1881, a certified copy of which is on the
rocord of this case, shows that the claim of Achreo was as follows —Jhande,
fathor and Puran, uncle of the plaintiff, who were co-sharers in eynal sharg in 8
pies, 16 krants, 7 jau, in pargnna Jalalpur, mortgaged Lhe property in suit in
Sambat 1915, corrogponding to 1859-18G0 A, D., to Mohan, father of the defend.
ants, under an oral mortgage, with this condition that the mortgages dnring his
possession would not be entitled to interest. One of tha pleas in defence to that
suit was that the transaction of mortgage was evidenoed by the written mort.
gage dead of the 19th July, 1858, The following issues were framed by the learned
Munsif :—(1) Was the mortgage in suit an oral or a written mortgage and, if it
was written, was the mortgage deed produced by the defendant, the morigage

“exeouted by the predecessors in titlo of the plaintifi 2 (2) Was the plaintiff bound
to comply with the terms of the written mortgage produced by the defendant ?
(B) If the mortgage was oral, then did the plaintiff offer to pay the money seoured
by that oral morbgage to the defendant for redemption, and if he did offer, did
the defendant deny to #ake i6? Tho court found that the mortgage deed pro-
duced by the defendant wag a genuine dooument and dismissed the suit. The
learned Munsif towards tho end of his judgement says in effect * when the mort-
gage deed (rekan-nuwnah) is proved, it is not necessary for the court to adjudge upon
other issues. As the plaintiff could not prove his olaim, which under the circums
ghances he wag bound to prove, his elaim is dismissed with costs.’

“There was an appeal by the plaintiff Achroo to the lower appellate court :md
the paper book of S. A, 390 of 1882, deoided on the 95h March, 1883, shows that
the following pleas among others wers faken in the memorandum of appeal to the
lower courti—(1) The evidence of the appellant’s trustworthy witnesses suffi-
oiently proves that the morigage was effectod verbally and that it was agreed
upon that it should be redeemed upon repayment of the principal mortgage
money. The respondent’s father, as dakhilkar, has boen in possession of the
digputed share since tho time of tho morigage allegod by the appellant, and in
the Ravenue Oourt records also he has been entored as dakhilkas, therelore, the
evidence of the appellant’s witnesses is considered probable, The second plea
attacks the genuinenoss of tho mortgage deed. The 5th plea is as follows, i
+Sinco fhe partios agreo as to the amount of the principal mortgago money and
the respondent admite the faolk of the mortgage of the property, the disputeis
only with reference to the interest, thorefore even if it be assumed that the docu-~
ment was correed, it was necessary to determine the vights of the parties and find
the correct amount of interesb, thercforc tha dismissal of the cluim is legally

. improper.'

) “The lower appellate court affirmed the decree of the first court, Thab court
in ita judgement said :—< The mortgige wag effected between the predecessors of
the present partios. Achrao says it wasa verbal {ransaotion that nointerest
was to bo paid because the mortgages took possession of the land and enjoyed
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the profits, The dofondant produces a deod of mortgage which he says was drawn
up at the time, It is dated 19th July, 1858, and states that the lnnd was morta
gaged till Baisakh Sudi 15, 1915 (Bambat), and that Rs. 2 per cent. per mensom
is payablo, It is nob stamped, bub Sheo Prasad has paid tho penally on i,
Achroo says lab tho deed isa forgery aud that no intorest was payablo ag the
mortgageo was %o onjoy possession of the land. The Jowor court hag held this deed
to be genuine anl oconsequontly dismissed the claim. Inappeal, the plaintiff
prays that the question of interest may be inquired into and sobtled, hub this he
should have stated to 1ho lower court. As ho conlesled the suit in order to
redoem tho land without paying inferest, I do nob consider mysolf authorized to
cnter now into the question of how much intorost is payable. ‘Tho forms of the
deed produced by Sheo Prasad are mnot clear, and it seems strange that the mort-
gageo should bolh onjoy the profits of tho lund and afso receive interost for his
monoy. However, it is coriain that some intorost was payable and that perhaps
only for the period during which tho land was to le mortgaged, Tor the sotile-
ment of all those points, Achroo should bring o suit for setiloment of accounts.’
“The plaintiff Achroopreforred o second appoal to this Court which was 8. A
890 of 1882, Tho point taken iu the memorandum of appeal was that the lower
appollate gourt wag wrong in dismissing the appeal without finding whothor or
not tho mortgage deed produced by the dofendant was gonuine. A Boneh of this
Court by tho order, datod 13th Decomber, 1882, senl down the fallswing favie for
determination by the lower appellate court :—* Is the morlgage e 1 pr.dw-d Ly
tho defendant gonuine or not?’ Tho lowoer appellate court submitted thoe fol-
lowing finding i Aftor considering the wholo of the ovidenece, Toannot but
oome 1o the conclugion that tho deed is genuine”  Objecbions were taken to this
finding, The first wag to the elfeob that the finding was not hasod on good
evidonca, Tho second was lhat evon if tho mortgage deed was o genuine docu-
ment, the learnod Julge should have given the plaintiff a deeres makin; v&l1zn1
liable to pay interest ab 24 por cont. per annum and-that tho Judge, wus wro
referring ihe plaintiff to a frosh suit. The appeal was dismissed by this Oourt
Dby the following order ;¢ We accopt the finding on xomand and over rulo the first
objostion, The second objection eannot be enlorinined now, Wo dimigs the
appeal with costs.’ :
‘“Aftor the above mentioned litigation, Achroo, undor a salo-deed of 18th June,
1860, sold tho ojuily of redemption to ono Parichat, Hig widow, Mahrain,
suceeeded him., Niamat Ulloh Khan in execubion of a deeree against Malivain
purchased the oquity of redemption on the ¢ 1sh Kowomber, 1898, His represintatives
are the plaintifls in the present suit and they sue for redemplion of {he mortgage
of the 19th July, 1838, One of the pleas taken in defonce is that the suit is harrod
by seclion 18, Civil Procedure Code. The first portion of the first issue framod
by tho court of first instance is in (hess lorms :—¢Ts tho prosent suib barred
by scsbion 18 of th2ollCsle in cons: squmned of the provious suit of Achroo
for redemption of the property being dismissed 27
“ The finding of the court on this portion of the issue is to the effect that tlm
suit brought Dby Achroo was for redemption of the alleged oral mortgago and not
for xo 1ompho'1 of tho morlgaye ovidencel by the desd producel by the fathor of
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defondant No. 1, dated the 19th July, 1858, and that therelore the SUIf: is not
barred by the doctrine of res Judicata.

“ There was an appeal by the defendant to the lower appellato court which
roversed the decroe of the court of first instance, That court came to the conclu-
sion that the present suit was to redeem tho same mortgage, to redeem which.
the formor suit was brought and that thereforo it was not maintainablo,

« The plaintiff comes here in second appeal and his contention is that the
guit is not barred by the docirine of res judicate. This contention is, in my
opinion, sound. The hislory of the previous litigation very distinctly shows that,
on the ploadings of the parbics in tho former suib, the basis of the claim was an
oral mortgage executed betwoen the years the 1859 and 1860, with terms different

“from the torms of written morbgage, dated 19thh July, 1858, and the suit of
Achroo was dismissed by the learned Munsif on the ground that he failed to prove _
his caso, The former suit was not brought for redemption of the mortgage
transaction embodied by the document of the 10th July, 1858. 'This being so, it
cannot be said that the dismissal of the suit instituted by Achroo, upon am oral
mortgage of a different date and with different terms, operates as res judicata
in the present suit. The former suit was rightly dismissed, having regard te the
vuling reportod in I, T R., 18 All,, 403, and tho present suit is not barred by the
doctrine of res judicata. I therofore set aside the decres of the lower appellate
court and remand tho ease under order 41, rule 23, for trial on the merits.”

The defendant appealed.
Mr. 4. H. C. Hamilton, and Babu Piari Lal Ba'nm‘]z for the

appellant,
Maulvi Glulam Mugjiabae, for the respondents.

- 8raNLEY, C. J., and BaxEryI, J.—This is an appeal under
the Letters Patent from an order of remand made by a learned
Judge of this Court, The facts of the case are fully sef forth in
the judgement of our lewrved colleague. 1t iscontended that the
dismissal of the suit brought by the predeces:or in title of the
plaintiffs in 1881 isa bar to the present suit, whichis onc for

the redemplion of a morigage of 1858. The former suit’ was-

brought for the redemption of an oral mortgage alleged to have
been made at some time between 1859 and 1860, It was found
in that suit that mo such mortgage existed and the claim.was
accordingly dismissed. It was furtlier found that the property in
question was held by the defendant under a mortgage of 1858,
It is this mortgage of 1858 which ‘the plain(iffs now seek to
redeem. We agree with our learned colleague that the second
guit is not barred by the provisions of sections 13 and 43 of Act
XIV of 1882 and of section 1! and order 1I, rule 2, of the
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present Code. The learned counsel for appellant referred us to
the case of Rangtsami Plei v, Krishna Pillai (1). That case
has been overruled by the laler Full Bench raling of the same
court in Thrikatkat Mada'hil Buman v. Thiruthiyil Krishnen
Nuir(2), This last raling is clearly againsi the appellant and
supports the view of our learned colleague. We dismiss the
appeal with costs.

Appeal dismissed.
Befure Sir Jolin Stanley, Knight, C’/mf Justiee, and Mr. Justice Banerji.
BISHAMBEAR NATH (Derexnint) o. GADDAR (Pranwrrry).®
Eaeenlion of decrea—ditachmenl ~Lroperty under wrongful aftachment stolen
by bailiff—Lisbility of atbucking decrea-hold ey~ Small Cause Courf—.dol
No. IX of 1887 (Leovineial Small Cuuse Courbs Aet), seheduwle I, articlo
86 (7 )=Jurisdiction,

Where crops of o third party had been wropglfully atlachod by a decrec-
holder as those of his judgoment-debtor, and, whilo so attachod, were stolen by
tho shakna (or bailiffy in whoso custody they were, it was keld that the doorco
holder was rosponsible to the owner for their value; also that a suit by tho
ownor agninst the deerco-holdor to recover the valun of ths crops and damages
was nob a suit cognizable by a Couct of Small Causes, Gome Mehad DPetil v,
Qokaldas Khimji (8) followed. Mustamat Subjan Bibi v. Sheikh Sariatella
(4) not followed,  Kisori Mohun Roy v. Hursuwlh Das (5) roforred to.

Tuts was an appeal under section 10 of the Letlers Patent
from « judgement of GrrerrN, J. The facts of the case appenr
from the judgement ander appeal, which was a3 follows 1—

“« The defondant, who is appellant in this court, in oxopubion of a deereie
held by him against one Tula Raw, abtachod, s the property of his judgemont-

debtor, thecrops of the plaintiff Gaddar, Tho plainbiff filod an objoction againgt
the attachment., His cbjestion was allowed and the abtachment was removed
Whils the property was uander attachmont and in the custudy of tho shaina
{or temporary bailifly of tha court, most of the atlachoed crops disappoaroed,
Tho shakna was prosecuted and found guilly under scetion 403, I, P, 0., and sen-
tenoed to imprisonment. The plaintiff has instituted tho present suit 1o recsver
a sum of Rs, 457-8-0, which Is made up of two ilems, namely, Rs, 417-8.0, tho
value of the crops which disappearod while under attachmont and Ry, 40 as dam-
ages for the wrongful act of the defoendant., The court of first jnstance decread
the suit for Re. 40, that is, for the damages claimod by the plaintiff, and dismjss-

#Appeal No, 72 of 1010 under seclion 10 of the Lolters Palont,

(1) (880 LT 1, 20 Mo, 250 () (1976) 1. T, R, 3 Bom, 74,
(3} (1906) 1. L. B, 20 Mad, 153, (4] (1889))8}3 T Ry AT, o,
(5) 18b9) L L. B, 7 Cale,, 436,



