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it was held by the learned Chief Justice, Sir LawreNnon JeNgINS
and Crows, J., that & judgement-debtor who has been arrested
and imprisoned in exeoution. of a decres and has obtained an
interim protection order under section 13 of the Indian In-
solvency Act, is liable to be re-arrested in execution of the
same decree. In this case thers was an appeal from a decision
of 8TARLING, J., and the appeal came before JaNring, C.J.,
and Crowg, J. In his judgement the learned Chief Justice
reviewed the aubhorities and criticised at length the judgement
of Prrurram, C.J., to which we have referred. The learned
Chief Justice observed :~ T confess I do not follow the train
of reasoning which led Sir CoMEr PermERAM to the conclusion
that the Code only contemplates one arrest, if by that is meant
that there is anything in the Code, which forbids a second arrest
apart from the express prohibition it contains. Tf the Chief
- Justlea’s proposition is correet, then it is difficult to see why
a special probibition was inserted in section 841, The mere
fact that a general power of retaking the person is not expressly
given by the Code cannot be a prohibition, for were ib so, then
a retaking of property in attachment would equally and by
parity of reasoning be illegal; but that no one suggests.”” We
entirely agree in the view thus expressed and in the conclusion
arrived at by our learned brother against whose decision this
appeal has heen preferred. We therefore diswiss the appenl

with co-ts,

Appeal dismissed,

Before Sir John Stanley, Knight, Clief Justice, and Mr. Juskice Banerjs,

UHUTTAN LAL (Prarnrss) oo KALLU anp orgurs (DEpuNDANDS).*

Hindw low=TJoint Hindu fomily—dlienction of family properiy~—Right
of subseguently boru member of fumily to object to alienation.

Hold that a member of a joint Hindwu family who was bhorn after the aliena-
tion of the f‘a.mi!y property by anothor mumber of that family cannot question
the validity of thut alienabion. Chattarpal Singl v. Natke (1) folJowed.
Huroduot Nurain Singlh v. Beer Navain Singh (2) and Buwnwaeri Lal v. Daye
Shunker (3) distinguished, :

*Appeal N, 54 of 1910 under geotion 10 of the Letters Patent.

(1) Woekly Notos, 1906, p, 26, (2) (1860) 11 W. R., 480.
' (3) (1900) 18 C, W. N., 815 {8:2).
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TH18 was au appeal undersection 10 of the Letters Patent from
o judgement of GuiFrin, J. The fucts of the case are stated
in thie judgement under appeal, which was as follow :—

* A certain proporty was morigaged to one Bhawani Das, ancosbor of the
plaintiff, in 1873, After his death his son, Nain Bulkh Dus, aoquired proprietary
rights in the property in his own namo and that of his son, Madho Ram.
Bubsequontly Gulzari Lal, brother of Nain' 8ukh Dus, hrought a suit for recovery
of a % shaye in the proporty, and on the 7th of June 1888, obtained a decree.
On tho 10th of Ootobor 1891, Madho Ram conveyed the remaining § share to
defondant No, 1. After that date Naurang Mal, son of another brother of Nain
Bukh Das, brought a suit for the recovery of @ 1/12 share in the property and
obtained a decree. The present suit has been brought by Chuttan Lal, brother
of Naurang Mal, claiming a 1/12 share in tho property. The suit was dismissed
by the courts below on the ground that he was not born on the date of the alienation
by Madho Ram, and that therefore he had no right in tho properly in suit. In
second appeal it is contended that a member of a joint Hindu family born after
alienation of the family properly has taken place is entitled to have the aliena-
tion sot aside if it is illegal for any reason. A passage from the Mitakshara ia
quoted in support of this contention :—¢ Those who aro born, and those who are
yet unhegotten, and those who are still in the womb, reguire means of support.
No gift or sale should therefore ho made? Mitakshary, chapter I, section 1,
clwuse 27, Further a passugo from the vuling in Runwari Lal v. Daya Shunker
(1) is oirad =~ Li 15 well-votled that any co-parcener who was born at the time
of the completion of an al'enalion would be entitled to sne to sob aside theinvahd
alienatiow, and such alienation if invalid bocwaso made withoub the consent of all
cosprrconers then in existonco can be sot aside oven ab tho instance of anothor
co-parconer who was born subsoquent to the alionation,” In the case of Huredoot
Nurain Singh v, Beer Narain Singh (2) it was lound that the father had made
a family arrangement which was not a legal one, and therofore the afler-born
son was entitled to shave in tho family property as if no such arvangenient had
taken placo, Thore is, however, suthority for an opposite view in Mayne’s Hindu
Liaw, Tth edition, paragraph 342, that «“a son cannot objeet to an alienation
validly made by his father beforo he was bon or begotten, beenuse ho could only
by birth retain an interost in property which wag then existing in his ancestor,”
The right to sue to have an alienation set aside can scarcely be called a right to
ancestral property, In tho present caso the alienation was made not by fho
father but by a cousin of the plaintiff, Thoe plaintiff’s futher took no steps
whatever to have alienation set aside. The plaintiff, as it seoms to me, must be
content with his shave in the family property as it actually stood at the time of
hig birth, In my opinion the court helow was right in dinmissing the plaintifi’s
suit, T dismiss his appeal with costs,’’

Pandit #lohan Lal Sandal, for the appellant t—
The sole question in the appeal is whether a subsequently
born co-parcener can impugn the alienation made hefore his

(1) (1909) C. W. ., 815 (822),  (2) (1860) 11 W, R 480,
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birth, I rely on the following authorities —Mitakshara Chap.
I,8ec. I, Cl, 27. Bunwari Lal v. Duya Shunker, (1) Huro-
dool v. Beer Narwin (2). The case of Cha'tarpal Singh v. Naiha
(3)1s distinguisbable, inasmuch s the mortgage was made by the
father, and it was for the benclis of the family; in the present
casy, the alienalbion was made by a co-parcener who had no right to
do s0.

Mr. G. W. Dillon, for the respondents :—

The alienation was made so long ago as 1891 ; the father of
the plaintiff did not object to it. The presumption is that the
alienation had been made with the consent of all the Cco-par«
ceners then living and that it was for their benefit, If such
alienations made before the birth of a co-parcener in a joint
Hindu family are to be Lmpugned subsequensly by such co-par-
cener, then it is very unsafe to get a sale-deed from the fasher of
a Hindu family.

Pandit Mohan Lal Sandal, replied.

StanveY C. J. and BaNgRyx, J.~—~The guestion raised in this
appesl is whether & member of a joint Hindu family, who was
born after the alienation of the family property by another
member of that family can question the validity of thai aliena-
tion., The facts are these :—~One Bhugwan Das acquired certain
property under a mortgage in 1873, He had four sons, Nainsukh
Das, Gulzari Mal, Hazari Lal and Kishun Lal. Nainsukh Das,
after the death of Lis father, purchased from the mortgagor his
equity of redemption jointly with bis son, Madho Ram, 8o that
the absolute ownership of the property was acquired by Nainsukh
Das and Mudho Ram, Gulzaxi Mal, the brother of Nuinsukh
Das, brought a snit und obtained a decree for a fourth share of
the properiy. After this, on the 10th of October, 1891, Madho
Ram sold the remaining three-fourths share to the defendant
No.1. The plaintiff, who is one of the sons of Kishan Fal,
brought the suit which has given rise to this appeal for a twelfth

-share of the propérty on the ground that the sale by Madho Ram
was not bindiog on him, '

(1) (1909) 18 C. W. N., 815 (822), - (2) (1869) 11 W, R. 480,
(3) Weekley Notes, (1906) p.(36.
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The court of ficst instance dismissed the suil, holding that at
the date of the sale impugned by the plaintiff he had no interess
in tho family property, he not having heen born at that date, and
that therefore he had mno right of sunib. This judgement was
affirmed by the lower appellate court and on appeal to this Court
the decree of the lower appellate conrt was affirmed.

The plaintiff has proferved this appeal under the Lefters
Patont. The learned vakil for tho appellant n support of the
contention that the plaintiff is entitled to maintain the suit, relies
upen a prssige in the Mitakshara to which referexce is made
in the judgement of our learned colleague. That passage in our
opinion does not support the plaintiff’s contention. IHe further
relies upou a decision of tho Caleutta High Court mn Hurodoot
Narain Singh v. Beer Narain Singh (1), That case in onr
opinion has no bearing upon the question before us. Therc it
was held that a Hindu futher had no powor to sebile ancesiral
property by conveyance in his lifetime or by a will to take effeet
after his death without the consent of 811 his song living ab the
time ; and whero such a setblement was not assenfed to by the
sons living ok tho timoe and another son was afterwards horn, no
subsequent assent of the former wonld be hinding on the Iitter.
That is not the case here,  The learned vakil also relies upon a
dictwm of the learned Judges who decided tho cage of Bunwari
Lal v. Daya Stumker (2). The dictum is to the effect that an
slienation, if invalid, because made without the consent of all
the co-parceners then in existence, can he set aside even at the
instance of another eo-parcencr who was born subsequent to the
alienation. The authority cited for this view is the case of
Hurodoot Nurain Singh v. Beer Narain Singh,to which we
have referred. That case, as we have pointed out above, did
not decide the question whether an alienation validly made at a
time when 4 eo-parcener was not in existence could be questioned
by much a co-parcener. It seems to us to be clear that a plaintiff
can question the validity of an alienation of such property ouly in
which he had an interest at the date of the alienation. If his
inteve:t came into existence subsequently to the alienation, he
canuob question the validity thoreof. As Mr. Mayne observes in

(1) (1869) 11 Y. B., 480,  (2) (1000) 13 0, W. N., 815.
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Is well-known work on Hinda Law, 7th edition, p. 449, ¢ a son
eannot object to alienations validly made by his father before he CrUTTAN
was born or begotten, because he could only by birth obtain an Lar,
interest in property which was then existing in his ancestor.” Kirvu,
Hence, if at the time of the alienation there had besn no one in
existence whose assent was necessary, or if those who were then
in existence had consented, he could not afterwards object on
the ground that there was no necessity for the transaction. The
same view was held by this eourt in Chatéarpal Singh v. Natha
(1). In that caze BraIr and BURkITT, JJ., held that the plaint-
iffs, not being in existence at the date of the mortgage which
was impugned in that case, had. no right or interest in the pro-
perty and were not therefore entitled to possession of it. As the
‘alienation now in question was made so far back as 1891, the
presumption would be, in the absence of any evidence to the
contrary, that it was made with the assent of the other co-par-
ceners then alive. This presumption is strengthened by the fact
that the plaintiff’s father, who is still alive, never questioned the
validity of the transaction. TUnder these circumstances we
are of opinion that the view taken by our learned colleague in
this case is perfectly correct and is in accordance with Hindu
Law., Weaccordingly dismiss the appeal with costs,
Appeal dismissed,
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Befors Sir Jokn Stanley, Knight, Chief Justios, and Mr. Justice Banersi. 1910
RAM CHANDRA (Drraxpirt) v, JOTI PRASAD Axp ormsrs, (PLAINTIRNS).* Novem'er
Popt—Public nussance—~Closure of public road—Right of auwif--Special T
damage. .
Held that sbopping & highway, and thoreby rendering it necessary for a
person to make & detour is such a speeial damage as would justify him in
ingtituting & suit for removal of the obstruotion. Haré v. Bassett (2)and
Blagravo v. The Bristol Waterworks Company (3) referred to,
TrE plaintiffs respondents were owners of the temple of
Raghunathji at Rihbi Kesh, Beyond the grounds of the temple
was a plot of land, marked R, 8., on the survey maps of 1884.
Round this plot ran a public road. Across the plot R. 8,
which belonged to the defendant, was a track which was used as

* Appeal No. 52 of 1910 under seotion 10 of the Letters Patent,
{1) Weekly Notes, 1906, p. 26. (2) 18 Jones' Reports, 156,
(8) 1 H, and N,, 369,
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