
VOL. X X X  [II.] Ai l a h a b a d  s e r ie s . 279

Their Lordships will therefore hamblj advise His Majesty 
that this appeal should be allowed ; that the decree of the Higli 
Court should be reversed with costs, and thafc of the Subordinate 
Judge restored.

The respondents will pay the costs o f the appeal,
Aj>peal allowed.

Solicitors for the appellants;— Barrow, Rogers NevilL
Solicitors for the respondents :~—T, L. Wilsoov c& Go.
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Before 8ir John Slanlei/, Knir/ht, Qhiaf Jushee, and Mr.. -Tustios JBmerji.
SUBAJ D IN  {JuMBisKNa’-DEBTOTi) V. M AHABIR PBASAD

(PUECSASRR OB’ DECBEIfl),*

Ciriil Bi'ocedure Oocle (lSS2j, seaUoiis 841 and 'MS— JScoeciitionofdec.Tee—'Ay'test 
ileltor -  Bii'charffe pe)idin,<j an insolvency petiUon—lie-arrest in exeitnlion 
q f i-h/i same denree—Aot Wo. X V  «/1877 [Indian Zimtaiion Act), sohedtde
II , ariide 179—ApiMoaiiaii in accordanco with law.
Wliere a laclgoment-deljtor wlio lias been ari'osted and seat to Jail in exect[« 

tion of a dcei’eo obtoina an wderim tolea.se under section 349 of tlio Code of Oivil 
ProoeduTO, 1882, suola a reloaso is not a disohargo undex section 341 of tlie Code 
and doos noi; exempli tho jadgomoat-dobtoE from liaMUly to lie re-arrested in 
oxooution of tlio same deorco. An application, tlierofore. in aiicli circnmstaTices, foe 
exeoxition of the decree by re-arrest of the judgenient-dobtor is one in accordatice 
with law and saves limitation. Shamji BeoJcaran v, Toonya Jairam (1) followed. 
Seeretary of Stats fo r  India v. Judah (Z ) dissented from.

T h is  was an appeal niuler section 10 of the Letters Patent 
from a Judgement of K a e a m a t  Husain J. The facts of the 
case appear from the juflgement under appeal, which was as 
follows:—'

“ The doetee-hoMor in this ease obtaiiiGd tlie deereo on tba IQtli 
Kovenxber, lOOi. Tlie lirst application was maclo on the 6th Pebruary, 1906, 
Tho piayer was to have tlio judgainoat-debtoE arrested, but that application was 
strtiok off for default, Tho second application for exeoution vvaa raadci ou the 
2nd July, 1905, and the judgenient-debtoi! was arrested on tho 3rd of July and 
gent to jail. The Jndgoment-debtor applied to be declared an insolvent, and 
by the order of the District Judge of tho 28 th July, 1906, an interim ordcc was 
]}assed by the District Judge for the rdoaao of tho Judgement-doL; or. Tho 
application of the jiif.igc!'i:oiit"dobior foi a declaration [.bsit bo was an insolvent

# Appeal No. 84 of 1910 nnder section 10 of the Zietters Patent

(1) (1903) I. L, B„ 26 Bom,, 651 (2) (1886 ) I, L. E-, 12 Gala, 6S2.
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was rcjeoted. Notice oi this was given to the court executing the 6eoxeo. That 
court, on the SOth August, 190d, gavr* notice to tiia decree-holdor to proceed, and 
on the Clh Sgptember, 1905, tha court struck ofi the docree-holder’s application 
for default. On the 10th August, 1907, tLo decros-lioldor made a third appli
cation -which was struck oS for default on the 24th August, 1907. That appli- 
catiou was also foe the arrest of the judgement-dehtor. The fourth application 
■was made on the 3rd September, 1903, praying for the attachment of certain 
property of the judgement-debtor.

“  The objection taken by the judgemouUdebtor is that this fourth application 
is time-barred for the following leasoii. The judgement-debtor, who was arrested 
under the second application, was released, and, as he could not be arrested for a 
eecond time, tho third application of the 10th August, 190T, -which was also for 
his arrest, could not have bean made and therefore could not be regarded as a step 
in aid of execution of the decree.

•'Tho court of firso instance came to the conclusion that tha application 
oi tho 10th August was an applieatioii in accordance with law and that therefore 
the execution of the decroe was not barred by limitation. The Judgement- 
debtor appealed and his appeal was rejected by tho District Judge of Allahabad. 
He in his judgement says:— ‘ The ju3gement-debtor was released under an 
order of the Court of Insolvency, but his application in insolvency was ulti
mately rejected by the ooutt and ho was Table to be sent to jail. Therefore, as 
held in I, L. E., 2 j Bom,, C5‘2, the Judgement-debtor who was arrested and impri
soned in execution o£ a dcoreo and had obtained an interim protection -under 
tho Insolvency Act was liable to be arrested in execution of the same decree. 
Therefore the order of the court below is correct.’

“  The judgement-debtor comes here in second appeal, and it is argued by 
his learned advocate that if a judgement-debtor is released onoe, no matter how 
ho is released, the decree holder c-annot apply for his arrest a seooud time. In 
s-upport of his contention ha relies on I, I j .  B, 12 Calo., 652,; I. L. E,, 20 Oalc,, 
874 and 72 I/. J., p. 46.

“  The authorities relied on by tho learned advocate have no application to tha 
facts of this case. Section 341 of the old Code of Oivil Procedure, Act No. XIV 
of 1882, enacts that ‘ a judgement-debtor discharged under this section is not 
thereby discharged from hi» debt; but he cannot be re-arrested under the decrce 
in execution of which he was arrested.'

•' In the case before mo tho judgemeat-debtoc was not discharged under 
section 841, and therefore the application for execution of the lOih of August, 
1907, was an application in accordance with law. This view is supported by 
(he ruling in Sliamji VeoTcaran v. Poonja Jairam (1).

“.The result is that 1 dismiss the appeal with costs.'’
The judgement-debtor appealed.
Mr. A. P. Duhe, for the appeilant;—
The case of Shamji Deokaran v. Poonja Jairam (1) does 

not govern this case. That was under -the Insolvency Act (11
(1) (1902) I  L, B„ 2G Bom., 652.
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and 12 Vicfe,, 0. 21), ■wWoh makes special provision for tho 
re-arrest of persoas relofised by an i?iterim order. Tiiati Anb 
only applie-s to Presideacv to\v!i«. I rely on S îorelary o f 
State for IwUa in Gounoil v. Jiulah (1) :iad CJmveli’s Trustees 
Y.  Eibharil (2). tf the time inter veiling bebweea release and 
appIicatioD. for a second wrii; of arrest was gL-eater than nhe original 
period fos* which impri-joameot was orders I fche jii!lg*omanfc-d0b fior 
oould not be re-arrHsted. The debtor ought to have been re- 
arrested immediately affcer his applieabion was rejected.

Maaivi Shafi-u^^mmcin, for the respondent;, was iioti called 
upon,

Stanley^ 0. J., and B.ih e r j i , J.—The qiiestioii for deter
mination in this appeal is whether or nofi an applicafcioti of tlie 
lOfch of August, 1907, made by the judgoment-creditor respondent, 
was an application in execiitioii of his decree made in accordance 
with law. The respondent obtained a decree ngainsb the appellant 
on the 19bh of November, 1904, and on aa application for execufeion 
made on the 7l;h of July, 1905, the jiidgemeiit-debtor was arresled 
and sent to jail. He then applied to bo declared an insolvent, 
and by fihe order of tha Disti'iot Jadg-3 of the 23r/h ol:' July, 1005, 
an interim order wa3 passed for hia releiise froai impn.'Onment. 
Subsequently the application o£ the appcdlatit for declaration oi' 
insolvency was refected. An application way then made Ijy 
the Judgement-creditor on tha lOfeh of Auguist}; 1907, for the 
arrest of the judgement-debtor. An objection M'as raised to 
this application that* it does not f̂ ave the operation of the Statute 
of limitation by giving a fresh start for limitation, it being 
contended that it was not made in accordance -with law. An 
application was made on the 3rd of September, 1908, praying 
for the attachment of certain properl.y of the judgement-debtor, 
and to this application the plea of limitation was sefc up. The 
court of first iostanoe eame to the conclusion that the application, 
of the 10th of Augnst, 1907, was an application in acoorcfance 
with la9̂ , and that therefore the execution of the decree was 
not barred by limitation. The judgoment-debior appealed, 
with the result that his appeal was dismissed. He then filed

1918 

SuitA.7 D xs
V,

M ahabih
PiUSAD.

(1) (1886) I If. B., 12 Oalc., 652. (2) (1902) L. B., S Oli,, 784.



m THE law [vol. x x x iil

1910 

SuBAT Din
IK

MA.HABIB
PBISAD.

a second appealg whioli was also dismissed  ̂ aud now liQ comes 
before us in appeal under the Letiloi’ci Patejili,

The learned Judge of tihis Coiiii, after a raviGW of the 
authoritieSj came to the coiiolii-.'ioii that; tho application of the 
lOfch ol 'Augasfc, 1907, wm in accordanco with kw , and that! 
appli.cation saved the operatioo of limiiat/ioii. W© think in 
this view our learned, brofcher was correct.

The presell[. appeal has been ably argued by Mr. Duhe. Hib 
argament was based largely tipou a ruling iti the case of The 
Secretary o f  Slatd fiyi' India v. Judah (1). In that ca ê the 
learned Chief Jastioej Sir Gomkr Pktitebam, uudoiibtedlj laid 
down thafcj under circuin.stiincQs simiUr to thoBO in the present 
O'lse, a re-aiT€Bt of a judgemeub-debtor was noli la accordance 
with iaw. H« was clearly of opinion that “ the Code only 
cotitemplate-B one arrest, and that if the defendant; is to be 
remitted to jail, or if  he is in custody now# he is in custody 
imder the original arrest, and can be in custody under no other,*’ 
It seems to us, with all deference, thui; the learned Chief Justiico 
did not give a true interpretation to the Inngiiage of section 341 
of the Code o£ Civil Procedure of 1882. Thafc aeet;ion provides 
that; a judgemont.~debtor shall be discharged fi’ouii jail in corlain 
events, and amongst others, on the deuree being aatisfiedj or 
at the reqnesb of the ju<lgem6ntrCi’edifeor, or on the judgemont- 
creditor omitting to pay the allowance directed to lie paid for 
diet, e£ cetera;. Iti further prescribcB that a Judgemont-debtor 
discharged U7hdeT th& scGlio^ h m>b th.m:&hj disoiiarged from hie 
debt, but that he cannot be re-arrested under tlie decfee in 
execution of which he was imprisoned.

In the present o.ise the jiidgement-debtor wa.y not dii ĉha.'god 
under that section. He obtained an. interim dieohargo by 
the Courf; ip the insolvency mutter under section olO. Id 
seems to us that the discharge m obtained by him Cfniiiot l>e 
deemed to be a discluirge within t,he meaning of section S-ll 
o£ the Code of 1S82, as the learned Chief Jnsfice seemed to thhik.

The case of The 8i’cretary o f Ski!"a v. Jwhik, was the suljject 
of con î'Jeratioa by u Bciich of the Bomba}'' High Court in the 
case of ShcoMji Deokdran v» Poanja Jtdrnm (2). In thut case 

(1) (1886) I. L. B., 12 Oala, 052, (3) (1902) I. h, Bom,, 052.
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it, was held by fcliB ieamed Chief Justice, Sir I^awsenoe Jenkins 
and C eow e, J., that a juclgemeEit-debto? who has been arrested 
and imprisoned in eseoufcion. of a decree and hî s obtained an 
interim protection order iinder section 13 of the Indian In- 
eolveocy Act, is liable to ba re-arrested in execution of the 
same decree. In this ease there tvas an appeal from a deeisioti 
of S ta e lin G j J,, and the appeal came before Jenkins, G. J., 
and CeowEj J. In His Judgement the learned Chief Jaî t̂ice 
reviewed the authorities and criticised at length the judgement 
of PetheeaMj 0. J., to which we have referred. The learaed 
Ciiief Justice observed:— I confess I do nob follow the train 
of reasoning which led Sir C o m e e  ParHERAM to the conclusion 
that the Code only contemplates one arrest, if by that is meant 
that there is anything in the Code/Iwhich forbids a second arrest 
apart from the express prohibition it contains. I f  the Chief 
Justice’s proposition is correct, then it is difficult to see why 
a special prohibition was inserted in section 341. The mere 
fact that a general power of retaking the person is not expressly 
given by the Code cannot be a prohibition, for were it so, then 
a retaking of property in attachment would equally and by 
parity of reasoning be illegal; but that no one suggests.’  ̂ We 
entirely agree in the view thus expressed and in the conclusion 
arrived,at by our learned brother against whose decision this 
appeal ha=s been preferred. We therefore distx>iss the appo-tl 
with C(.):4a,

Appecd dism issed.,

Before Sir John Stanley, Knighti Chief Justice, ani Mf. Justum Bauer 
OH U TTAH  L A L  (Pi/MSMB'b) c. K /VLLU ahd OTHiiias (DmjpMKDi.N'ra).’*' 

Sindii Hmda f  imUi/--~Mienaiioii o f  fa.mil’i/ imipertij—RigM
o f suhsBquaaUy f/ora memher » f family to object to alimaiion.

Eeld  th a t a mombor of a joint Hiadu fa m ily  who -was b orn  after th e  aiioiaa- 
tioa of the family proyoi’fcy by aaotliGi; riium bor oi tlia!: fam iJy omnot gu estion  
the validity of ihiiii alianafcion, Ok'ittarjml Singh v. Natka {1) followed. 
JJurodooi Narain Bingh v. Beef NarMn Singh (2) aad Bmwafi Lai v. Day a 
Slmnker (8) clistinguislied.

*Apgsal 6i of 1910 uncler seotion 10 of the Letters Patents

(1) Weekly Nofcos, 1903, p. 26. (2) fI869) 11 W. B., 480,
(3) (1900) la 0, W. N., 615
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