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Their Lordships will therefore humbly advise His Maje sty 1911
that this appeal shonld be allowed ; that the decres of the High " gome
Court should be reversed with costs, and that of the Subordinate  PRisap

.
Judge restored. : Har
The respondents will pay the costs of the appeal. Rimane

Appeal allowed.
Solicitors for the appellants :—Barrow, Rogers & Newill,
Solicitors for the respondents :—7. L. Wilson & Co.
J. V. W.

APPELLATE CIVIL. 1910

November 25.

Before Sir Johwn Stanley, Knight, Chief Justice, and Mr. Tustice Baneryi.
SURAJ DIN (JuugeMENT-DESTOR) ». MA HABIR PRASAD
(PURCHASER OF DECREER).*

Ciral Procedure Cods (1882), sections 341 and 349—Fwcention of deerec—Arrest
deblor - Discharge pending an insolvency petition~-Re-arrest tn execution
of the same decree—sdet No. XV of 1877 {Indian Timitation det), schedule
[T, article LT9—dpplication in accordance with law.

Where a judgement-deblor who has been arrested and sent to jail in execu-
tion of a decrea obtaing an uferim rolease under section 349 of thoe Code of Civil
Proceduve, 1982, such @ relonse is nob a discharge under scction 341 of the Code
and doos nob exemph the julgoment-debior from liabilily to he re-arrested in
oxeonbion of tho same decrco. An application, therefore,in such circumstances, for
exocution of the decree by re-arrest of the judgenent-debtor is one in accordance
with law and saves limitation. Shamji Deokaran v, DPoonje Jairam (1) followed.
Seoretary of State for Indin v. Judeh (2) dissented {rom,

Ta1s was an appeal under section 10 of the Letters Patent
from a judgement of Karamar Husaiw J. The facts of the
case appear from the jndgement under appeal, which was as

follows s )

e« The deeree-holder in this case oblained the decree on the I19th
Movember, 1004, The first application was mado on the 6th February, 1905,
The prayer was to have the judgemeni-dobtor arvested, but that application was
ghruck off for dofault, Tho gecond application for execution was rande on the
2nd July, 1905, and the judgemont-debtor was arrested on the 3rd of July and
sent to jail. The judgoment-debtor applied to be declared an insolvent, and
by the order of the District Judge of the 28th July, 1905, an interim order was
passed by the District Judge for the release of ithe judgement-doliior, The
applioation of the judgemecutedebior for a declaration ihinb he was an insolvent

# Appeal No, 84 of 1910 under section 10 of the Letters Patent.
(1) (1902) L L. R, 9 Bom, 663,  (2) (1686) 1. L. R, 13 Cald, 653,
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was rejected. Notbice of this was given to the court executing the decree. Thak
court, on the 50th Auvgust, 1905, gave notice to the decree-holder to proceed, and
on the Gth Sgpiember, 1905, the court struck off the decree-bolder’s application
for defanlt. On the 10th August, 1907, the decrce-holder made a third appli-
cation which was struck off for default on the 24th August, 1907. That appli-
cation was also for the arrest of the judgement-debtor. The fourth application
was made on the 3rd September, 1508, praying for the attachment of certain
property of the judgement-debtor,

“ The objection taken by the judgement-debtor is that this fourth application
is time-barred for the following reason, TPhe judgement-debtor, who was arrested
under the second application, was released, and, as he could not be arrested for a
gecond time, the third application of the 10th August, 1907, which was also for
his arrest, could not have besn made and therefore could not he regarded as a step
in aid of execution of the decree.

+The court of firss iustance came to the conclusion that the application
of the 10¢h August was an applieation in accordance with law and that therefore
the execution of the decree was not barred by limitation. The judgement.
debtor appealed and his appeal was rejected by the District Judge of Allahabad,
He in his judgement says:—The julgement-debtor was released under an
order of the Court of Insolvency, but his application in insolvenoy was ulti-
mately rejected by the court and he was l'able tobe sent to jail. Therefore, as
held in I. Lu R., 23 Bom,, (52, the judgement-debtor who was arrested and-4mpri-
soned in execution of a decres and had obtained an interim protection wader
the Insolvency Act was liable to be arrested in execution of the same decree.
Thersfore the order of the court below is correct.’

# The judgement-debtor comes here in second appeal, and it is argued by
his learned advocite that if a judgement-debtor is released once, no matter hsw
he is released, the decree holder cannot apply for his arrest a sccond time. In
support of his contention he relies on I. In R. 12 Calo,, 652,; I. L. R., 20 Calc,,
874 and 72 L. J., p. 46.

«“The authorities relied on by the learned advocate have no application to the
facts of this case. Secbion 841 of the old Code of Civil Procedure, Act No. X1V
of 1883, enasts that ¢a judgement-debtor discharged under this section is not
thereby dischargad from his debt ; but he cannot be re-arrested under the decrce
in execution of which he was arrested.’

#In the case before me the judgement-debfor was not Qischarged under
section 841, and therefore the application for execution of the 10th of August,
1907, was an applicalien in accordance with law, This view iz supported by
the ruling in Skamgi Deokaran v. Poonja Jairam (1),

* The resuld is that 1 dismiss the appeal with costs.”’

The judgement-debtor appealed.
Mr. A. P. Dube, for the appellant:—
The case of Shamyji Deokuran v. Poonja Jairam (1) does

not govern this case. That was under-the Insolvency Act (11

(1} (1902) I. L. B, 26 Bom,, 652,
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and 12 Viet, C. 21), which makes special provision for the
re-arrest of persons released by an interim order. That Aat
only applies to Presidency fowns. I rely on Suovelary  of
State for Indin in Couneil v. Judal (1) and Chareh’s Trustees
v. Hibbard (2). If thoe time interveniuz bebween release and
application for a second wrii of arrest was greater than she original
period for which imprisonment was ordere 1 the julgement-deb tov
could not be re-nrrested. The debtor onghli to have been re-
arrested immediately atter his application was rejested.

Maulvi Shafi-uz-zaman, for the respondent, was not called
upon, ‘

Sranrey, C. J., and Baxgrst, J.~-The question for deter-
_mination in this appeal is whether or not an application of the
10th of August, 1907, made by the judgement-creditor respondent,
was an applieation in execution of his decree macle in accordance
with law. The respondent obtained a decree ngainst the appellant
on the 19th of November, 1904, and on an application for exeeution
madle on the 7th of July, 1905, the judgement-debtor was arres’ed
and sent to jail. e then applied to be daclared an insolvent,
and by the order of the District Jadgs of tha 23sh of July, 1905,
an interim order was passed for his release from impri-onment.
Subsequently the application of the appellant for declaration of
insolvency was rejected. Aun application was then made by
the judgement-creditor on the 10th of Angunss, 1907, for the
arrest of the judgemeul-debtor, An objection was raised to
this application that it does not save the operation of the Statute
of limitation by giving a fresh start for limitation, it being
contended that it was not made in accordance with law. An
application was made on the 8vd of September, 1908, praying
for the attachment of certain properly of the judgement-debtor,
and to this application the plea of limitation was set up. The
court of first Lnstance eame to the conclusion that the application
of the 10th of Augnst, 1907, was an application in accordance
with law, and that therefore the execution of the decrce was
not barred by limitation. The judgement-deblor appealed,
with the result that his appeal was dismissed. Fe then filed

(1) {1886) T L. R, 12 Cale,, 652, {2) (1902) L R., 2 Ch,, T84
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a second appeal, which was also dismissed, aud new he comes
before us in appesl under the Letiovs Patent.

The learned Judge of this Court, afier n review of the
suthorities, came to she eonclu-ion that the application of the
10th of 'August, 1907, was in accordanco with law, and thab
application saved the operation of limilation. We think in
this view our learned brother was correc,

The present appesl bas been ably argued by Mr. Dube. His
argament was based largely apon o ruling in the caso of The
Secretary of Siate for Indie v. Judah (1). In that case the
learned Chief Justice, Sir CoMer PrrieraM, undoubtedly laid
down that, under circamstances similar to those in the present
ewse, o re-arrest of a judgement-debtor was nob in accordance
with law. He was clearly of opinion that ‘““the Code only
contemplates ono arvest, and that if vhe defendant is to be
remitted to jail, or if he is in custody now, he is in custody
under the original arrest, and can be in custody uunder no other,”
1t seems to us, with all deference, thub the learned Chief Justice
did not give a true interpretation to the Junpnage of section 341
of the Code of Civil Procedure of 1882. Thab section provides
that a judgement-debtor shall be discharged from jail in cortain
eveits, and amongst others, on the decrce being satisfied, or
ot the requesy of the judgement-creditor, or on the judgement-
credifor omifting to pay the allowance directed to he paid for
diet, et celera. It further preseribes that a judgement-deblor
discharged wnder the seelion is nob thereby discharged from his
debt, but that he cunnot he re-srrested under the decreo in
execution of which he was imprigoned.

In the present cue the judgement-debtor was pot discha:ged
under that section. He obtained an interim discharge by
the Court ip the insolvency matter uunder section 349, Ju
scenis to us that the discharge w0 obtained by him cannof he
deemed to be & discharge within the meaning of section 341
of the Code of 1882, as the learned Chiof Justice scemed tu think.

The case of Lhe Secretary of State v. Judih, was the subject
of consileration by a Bench of the Bombay High Court in the
case of Shamyji Deolwran v. Poonjiu Juiram (2). In that case

(1) (1686) L L B, 12 Cale, 652, (2) (1902) L L, R, 46 Buny,, 059,



VOL, XXXIIT.] ALLARABAD SERICS, 288

it was held by the learned Chief Justice, Sir LawreNnon JeNgINS
and Crows, J., that & judgement-debtor who has been arrested
and imprisoned in exeoution. of a decres and has obtained an
interim protection order under section 13 of the Indian In-
solvency Act, is liable to be re-arrested in execution of the
same decree. In this case thers was an appeal from a decision
of 8TARLING, J., and the appeal came before JaNring, C.J.,
and Crowg, J. In his judgement the learned Chief Justice
reviewed the aubhorities and criticised at length the judgement
of Prrurram, C.J., to which we have referred. The learned
Chief Justice observed :~ T confess I do not follow the train
of reasoning which led Sir CoMEr PermERAM to the conclusion
that the Code only contemplates one arrest, if by that is meant
that there is anything in the Code, which forbids a second arrest
apart from the express prohibition it contains. Tf the Chief
- Justlea’s proposition is correet, then it is difficult to see why
a special probibition was inserted in section 841, The mere
fact that a general power of retaking the person is not expressly
given by the Code cannot be a prohibition, for were ib so, then
a retaking of property in attachment would equally and by
parity of reasoning be illegal; but that no one suggests.”” We
entirely agree in the view thus expressed and in the conclusion
arrived at by our learned brother against whose decision this
appeal has heen preferred. We therefore diswiss the appenl

with co-ts,

Appeal dismissed,

Before Sir John Stanley, Knight, Clief Justice, and Mr. Juskice Banerjs,

UHUTTAN LAL (Prarnrss) oo KALLU anp orgurs (DEpuNDANDS).*

Hindw low=TJoint Hindu fomily—dlienction of family properiy~—Right
of subseguently boru member of fumily to object to alienation.

Hold that a member of a joint Hindwu family who was bhorn after the aliena-
tion of the f‘a.mi!y property by anothor mumber of that family cannot question
the validity of thut alienabion. Chattarpal Singl v. Natke (1) folJowed.
Huroduot Nurain Singlh v. Beer Navain Singh (2) and Buwnwaeri Lal v. Daye
Shunker (3) distinguished, :

*Appeal N, 54 of 1910 under geotion 10 of the Letters Patent.

(1) Woekly Notos, 1906, p, 26, (2) (1860) 11 W. R., 480.
' (3) (1900) 18 C, W. N., 815 {8:2).
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